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Touching the king’s beach. cs 


AVING gone through the feveral kinds of capital offenfes, Ir 
fhould now, according to my firft propofed method, proceed 
to the enumerating and-confidering of offenfes that are not capital ; 
but I thallereferve that for the third part of this tradtate. 4 
1. Becaufe the fubje& theredf is very large, numerous and various, 
and would exhauft too much of that time I have or can {pend ae 
other employments. x 
2. Becaufe the method, order and rules of proceeding in capital, 
caufes, is different from Any other courfe of proceeding in other eti- 
minal cavfes, and hath an appropriate method of proceeding ‘by | 
law configned to it, and therefore Rey are fittelt, to be handled. 
gether. 
And in this babinese-d {hall proceed in things aé“they aril Jin the, 
order of proceeding in capital caufes: Firf, I fhall take fe] 
a very brief account of the courts and jurifdiGions wherein +» 
they are to be decided; and this I thall not do at large, 
forth er as it relates to —— in capital caufes : be 


4, 











eile % ; | . 
“ose arignmens, pais ost ‘tha, Cae fidigary, 
Spot reprieve, execution, €c. in the very fame order as a courfe 
i of proceeding i in capital caufes lies. 






; I i with the jurifdictions, *wherein cayfes J this nature are 


ee “And altho the court of parliament is the higheft court in this king~ 
_ dom, and a court wherein proceedings capital have been often heard 
eran yet I fhall decline that bufinefs, 1. Becaufe the 
courte of proceeding in parliament is in a different i and or- 
°° der, than what is ufed in other ordinary courts.’ 2. Becaufe the 
* Gnftances are many and various, and will take up 2 ekiees to give 
an account of them. 3. Becaufe f have elfewhere p galled up fome 
‘ebfervations of that kind already. 
Thg higheft ordinary*court of juftice next to e? court of par- , 
liament. is the court of, king’s bench; ! fhall not at large purfye 
the jurifdiGion of this court, for imhath been done to my hands 
wi amply alfeady («). 
. But I thall only confider it with relation to capital proceedings, 
j mamély, treafons and felonies, and that very briefly ; and therein, 
1. Concerning the jurifdiCtion of the court in this particular.'2 @on~ 
cerning the power of the judges of this court out of court, in Fela 
tion fo. matters of crime or mifdemeanor. 
, The courtiof king’s bench confifts of two kinds of jurifdictions 
: de: the civil juriidiction or the plea-fide, and the criminal jmifdiction 
ae the crown-fide. 
“Til the time of Edward II. the matters of both kinds were entéted 
rade prom‘{cudufly in the rolls ; but therthe rolls were difevimina- 
“ed, and thofe of the crown- fide, entitled. Rex, tho” both 
ete filed ‘Up together in “the fame bundles. 
ome ‘And ‘thts it éontinued very long, but of later tines ‘the reoords 
TNE we pleas are bound up by Fe Es and ‘the records 6f the 
xd of the crow bound up-by them({elves, ‘and kept ii the croiwn. 
office} under the immediate euftody of the coroner %ef the ‘King’s 
~ bench, pny the’ King’s” maataiey in ‘that ‘court, spars of 
Sie erown. © dh, wie s 
na) 4 


fe: i «the court of Miiips bench Gigs a dittereat ‘kina 


Nate 





¥ 4 


we, 
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of proceeding touching offenfes arifigg in. the fame couaty where 
y fit, od, ahaa aoe and Heenuapit bette eee 


of me ae ime ay eh Ay 
Hy 4a) By lord Cake 4 fit se. a ee ey te 


» © Jn the county where the court fits; there is every term.a 


oie 


ah a st for inthe tes I tbe 


~-county, and then the fame count: proceeds upon indictment fa 


* ting, it may be removed by Certiorari into the king’s'h 

















-queft, ‘who are to prefent-all matters. criminal arifing 


or if in the vacation-time there. be any indiétment of felotiy 
the juftices of the peace, oyer and terminer, or gaol-delivery th 


they may proceed de die in diem, and there need not be 
_ between the 7efe and return of the Venire facias, becaufe th 
arifeth fn the fame. county. 

. But if an indigtment of felony be removed out of Lon 
than where ihe king’s bench fits, and the prifone’ comes: in 
gratis, or by Habéas Corpus, or proces, there mutt be fi 
tween the Je/fe and the return of the Ventre Facias. 9 Co. Rep 
b. lord Sanchar’s cafe. : 















is not to be remanded. . 

But if the iffue be joined, the tran{cript may whe ne dows t 
‘tried by Niff prius; but the AES record remains in the 
bench. 5 Martie, B. Coron. 2% 

But by the ftatute of 6 H. : cap. 6. in “cafes of indi€tments - 
murder, or other felony removed into that court, the court may é 
‘mand the indiétments, and ‘the bodies of the prifonets to the. 
of the peace, gavladelivery, and other juftices, where the 
wiony was s committed, commanding them to proceed then 


» And ‘therefore when whe court ‘attinigudagiane od 5 
county there can be no, fefiion of the commiffion! of raol-deliver 


or gyer and terminer, or peace during the term-ti 
“fits, iJtdoth not determine the commiffion, but fu 
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» But if an indi@tment be found before commiffioners of ayer and 
“terminer in the vacation-time ia the county where the king’s bench 
- fits,.or in any other county in term or vacation, there may iffue a 

fpecial commiffion to decermine that indi€tment, with a writ to the 

4ormer commiffioners to deliver it to the new commiffioners; and 

thefe fpecial commiffioners may fit in the term-time in the county * 
where’ the king’s bench fits; but then the king’s bench muft adjourn 
i that feffion of this f{pecial commiffion: ruled in Sir Walter 

leigh’s cafe, M.1 Fac. Co. P.C. cap. 2. p. 27. Dyer 286. b. 

‘Plowd. Com. 390. earl of Leicc/ter’s cafe, wherein is the whole order 

of fuch commiffion. 4 Co. Inflit. p.73. 

The court of king’s bench is the fovereign court of oyer and ter- 
miners therefore tho fome acts limit proceedings‘in fome criminal 

~ eattfes to the juftices of ayer and terminer, yet the king’s bench may 
proceed upon them; but juftices of peace cannot, as upon 5 Eliz. 

cap. 14. for forgery, 8 H. 6. cas. 12. ftealing records, &e. 

If a perfon attainted in the country be removed by Habeas Corpus, 
and the record removed alfo by Certiorari, this court may award ex- 
ecution. MZ. 5 Car. 1. B. R. Coxe’s cafe (). 

Tt ] This court is alfo the fovereign coroner of England, and 

3 J therefore may take appeals of death, &c. by bill. 4 Co. Inf. 

* 73., 

~ Where judgment of death is given in the king’s bench, the exe- 
cution is to be made by the marfhal of the court; for the prifoner 
is fuppofed to be in cuflodid marefcalli; and the entry is always, Ex 
preceptum eff marefcallo, &9c. quod faciat executionemypericulo incum- 
dente; quod vide Co. Entries in title Indictment, per totum ; but there 
- may be a mandate to the theriff of the county wherein execution is 
“to be made, to be affifting ; and thus it was done in H. 24 Car. 2. 

ame eafe of Brown, who had judgment of death in the King’s bench 
© for a felony committed in Middle efex, and executed by the marfhal 


ot hea the prifon was there ; but he might have done it 


he is.a minifler of the king’s bench in each county ; 

df igh the felony had. been done in — —_ 
ty rensoved b Cortiorari (¢). 

By th ftatute of 33 H. 8. cap. 12. felonies, Se. wrilahhe dekie’ 

ate Aiea ah fteward, and a Apecial order: 


a a Lane ¢ ty : 
- Psfore Wend, Part 1, p 464. 








Loe 


%. 
i oS oe 
Dixy a 


a am. + rd ; PS Fahl SPW HTN 
uv i Wa Prarie say Naas 





of trial dirested by that ftatute, namely, by the ‘iiscenabia libs "4 
chequer-roll ; yet for a felony within the king’s palace, if the king’s im 
bench be fitting in the fame county, the proceeding may be inthe 4 
king’s bench ; for the ftatute of 33.H. 8. being in the affirmative is 
not exclufive of the king’s bench for felonies that were before:thaty ay 
10 Co. Rep. 713. 6. But indeed where a felony is. de novo 
and with it a new fpecial form of proceeding, as by the “ftatute of 
H. 1. cap. 14. for confpiring the death ef the king, &c. it is not ie 
able in the king’s bench, nor in any other form than is limited) by 7 
that act. MM. 20 Fac. B. R. Ca/ftle’s cafe (d). a om 4 
Now concerning the juftices of the king’s bench. at yeaa 
They are in their perfons confervators of the peace cpg a 
England without any other commiffion; and any of them may iffue a 
out their warrants for apprehending of a malefaCtor, or for a 
furety of the peace in any county of England, namely, to Si 6 Mi 
apprehend and bring him before a juftice of peace in the¢ou 
where he is apprehended; and this warrant is dire¢ted under their. 
hand and feaf to fheriffs, conftables, andeother officers: Each judge , 
of that court hath a tipftaff attending him, being adeputy tothe. : 
marfhal for the execution of his office in that fpecial fervice 5: and 
the chief juftice, or any one of the other judges of that court, may | ‘f 
by the cuftom of that court, ore tenus, command the tipftaff to ap- if 
prehend any perfon fer matters of mifdemeanors relating to the court, ” v4 
‘or other mifdemeanors, anf bring him before him, and fach arreft is, i 
juftifiable without amy other warrant, and without fhewing the caufe, 
ZT. 11 Car. BL R..2 Rol. Abr. p. 558. Throgmorton and Allen, ae. 
The chief juftice of the king’s bench is not that Fufticiarius Anglia — 
which was antiently in ufe; for that Fufticiarius dnglie had, in @f 
fet, all the jurifdi@i6n, both civil and criminal, that is in/the king’s 
bench, chancery, common pleas} and exchequer, and might and 
fit in any of thofe courts as the chief judge of them, as se 
many evident inftancess. : wo Ty 
Bat the chief juftic of the king’ 's bench hath in the court of King’s _ 4 
bench,, as one. of the judges thereof, that part of the jusifdigtionof — 
the Fufticiarius Anglia, which coneerns criminal caufesy andthe ins 
fpeGion hd reformation of the judgments of other courts.# ae 
It is ane he is frequently called chief juftice of England, becavfe 
he peecien in that court where the “eae: Anglia dia oft ‘fres 


ai < yee (4) Gro. gac, 45308} mi.” 
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ly, ft a8 oa king’ laine in aduniniftration of 
fion that therefore «he is shat Magnus. 


‘Jufticiarius Anglia, which was in ufe before the time of ‘Henry Ml. 
He is created by writ, and always, was; but the Fu/Pciarius Anglia 





Es etn the courts before the lord high fteward, and the fteward of 
his majefty’s houthold. 


chy JUCHING the former of thefe, it is inftituted for the trial of 
4 lors of the realm: more eannot be faid touchinly it, than is 
pei faid by my lord Coke, 4 Inf?. cap. 4. Co. P. C. cap. 2. p. 28. 

pe €& Jequentibus, abd becaufe it doth not concern the ufual and common 
Bee proceedings aigainit common perfons, I thall difinifs it. 

| \MBouching the fecondynamely, the proceeding before the lord ftew- 
F » ard-of the houfhold, €9¢. for treafons, and nvurder, and pgecigg ik 
(aiid larciny done within the-king’s palace. 

2a This court is eftablithedy and the method of proceeding hacen 
a 

¥ 


i 
a: i 4 
f 
4 


g puagtaally delivered by the ftatute of 33 H. 8. cap.12. which wilt 

Bs not need) muth iemepaarng only thefe —_ are confiderable 

fr Sein 

els to’ their power of hearing and detcrimtains treafons in that 
“eoutt, it feems to be wholly abrogated and repealed by the ftatute xs 

if wie & MM, cap. 10. 

s by! that aét,’ clengy*is taken away in‘eafes of mane 

r hter, felonious ficaling of goods i in the Riig’s howfe of the valde: 
i velveepence ; it feems to me clergy i is reftored m thefe cafes by. 

the aét of kk. 6. up. 12. seer penne according to the 

ie Prius tet oe Pea 
’ BE om he 8 hone with intent to ge is 
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4. The  ofente 7 feloaigus ing of. i ki 
<= of twelve-pence, or breaking the king’s houfe to 
is limited by that act to be tried before the fteward of sae at 
and others affociated to him by the. ftatute, but not before. the 
‘fleward, or treafurer, or comptroller of the houfhold, as manflaug ate 
er murder is directed to be tried or determined by that ftatute, no 
by the “ye s fervants. ita Mega 

5.ult feems to me, that by the direGtion of that act the proceedi i 
of the lord fteward, or fteward of the AZar/lal/ea, is to be bya feign 
within the king’s houfe or palace where the felony is committed 3: i 
and that ftatute limits the-precinct of the king’s palace for that, Bure 
pofe, wiz. within any edifices, places, courts, gardens, orchards, hae 3 
walks, tilt-yards, wood yards, tennis-plays, cock-fights, bowling al sAct 
near adjoining to any of the houfes afortfaid, and being part of the Sam be 
or within 200 foot of the flandard of any outward gate, or gates y a *) 
of the houfes above rehearfed, commonly ufed for any paflage out | ‘ed 
jrom any of the noufes above rehear[cd.® 

And therefove if it is confiderable, whether as to this oma 
‘for trial of felonies within the king’s palacé, the extent of the “in, 
palace of /Vhitehall limited, or rather extended by the at of 23 
cap. 12. be got reftrained; for by that ftatute’ that new. palac 
Whitehall, the old palace of Weftminfler, St. Fames’s park, and 1 
ftreet leading from Charing-Cro/s to the fanétuary-gate of Weft 
and all the houfes and buildiygs on both fides of the ftrect i 
Croft to Fe efi het and between the water of Thames « 

















are made parcel of the new a ss ; 
Upon this doubt [did advife, that the: lord fteward spon ate 
occafion upon this act thould not fit 1 in We ieee erally ae 


muinfler- halt. ™ 
~ Atho'this a& eres a “new kind of ctu t 
without any commiffion, yet it an att aét in the 
mate, it doth not exclude the jurifdi€tion of the k 

of commi ners of ‘gyer and pa hear a rn 





iy 


Sas, 
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of ayer and terminer, which hath been ufually granted to determine 
felonies and treafons within the verge, and particularly within the 
king’s palaces ; and therefore, tho this a€t of 33 H. 8; cap. 12. hath 
been long fince made, and is a commiffion of irfelf to the lord {teward, 


_and in his abfence to the treafurer and comptroller of the houthold, yet 
till this year I never knew nor heard of any feffion upon this ftatute: 


but the whole bufinefs of this nature was tranfacted in the king’s 
bench, or by haz antient and {pecial commiffion of oyer and terminer 
for offenfes within the verge, which commonly alfo had in it a com- 
miffion of gaol-delivery, and was ufually direéted to the lord fteward, 


‘Yord chancellor, treafurer, juttices, ésc. whereof we may fee the pre- 


cedent, 4 Co. Rep. Holcroft’s cafe (a),ahe record whereof is at large, 
New Entries, fol. 54. (b) in an appeal, where it appears by the in- 
diétment, that the manflaughter was committed infra ho/pitium domint 
regis de Ffampton-Court, yet the inquifition was found by the coroner, 
and the party tried before the commiffioners of oyer and terminer and 
‘gaol-delivery for the verge, and not before the lord fteward, by force 
of the act of 33 H. 8. and , adjudged good. 

And there it is alfo refolved 4 Co. Rep. Wrot’s cafe (c .) and Swift's 
cafe (d), that as the commiffioners of gaol-delivery and oyer and ter- 
miner for the verge, have power to hear and determine felonies done 
in the king’s palace, fo the king’s bench or general commiffioners of 


_gyerahd terminer or gaol-delivery, and juftices of peace for the county, 


_ have power to hear and determine any‘fetony committed within the 


verge, fo that they have all a concurrent jurifdiGtion, namely, the 
LT } lord fteward, commiffioners of oyer and terminer and gaol-deli- 
very for the verge, commiffioners of oyer'and termiper, gaol- 


i delivery and peace for the county at large, tho the offenfe were com- 





nai Ze in the king’s palace. 


. (440% 45. b (b) This is Co. Entries. 53.5 - €¢)-400.46+b.  (d) Ibid. 


4 Black{, Com. ch, 19. P. 2616 276. 2 Hawk, P, C. Se 7 ; 
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CHAP. “W. - 


ae ie! \ 24 


Touching {pecial commiffions of oyer and terminer, and their kinds 
and power. 


OMMISSIONS of oyer and terminer are of two kinds, fpecial, 
or general for a whole county. 

Special commiffions are > feveral kinds. 1. Commiffions of oyer — 

«and serminer for the verge. 2. For crimes done upon the fea by the 
ftatute of 28 H. 8. cap. i 3. Commiffions for particular places, 
that are not counties. 4. Commiffions”to hear and determine parti- i 
cular fa€ts. 5. Commiffions to hear or enquire, and'not determine. | 
6. Commiffions to determine, and not enquire. 

I. Touching commiffions of oyer and terminer for the verge, Viz. 
within twelve miles of the king’s court,fomewhat hath been before ~ 
“Ki I fhall add farther, 

. That by virtue of that commifgjon they have power to inquire. 
he determine felonies and murders done within the king’s houfe. . 
2. And thefe they are to proceed upon, not according to the diréétion 
given to the lord fteward, viz. by the king’s yeomen officers, tho . 
there is a grand inqueft of them alfo; but by the good men of the 
county, wherein the offenfe was committed, Whether it be commit-’ 
ted in the palace, or elfewhere “within the verge. 3. Tho the com-— 
miffion extend into feveral counties; namely, any that are aati 
twelve miles of the tenet of the king’s hall, yet they are to hold’ their. 
feffions in any county within the verge, and a precept iffues C i } 
to the knight marfhal to impanel a grand inqueft out of every ™ 
county within the verge, of the men of thofe counties to appear where 
they. fit, and there to inquire and try the. offenfes committed in that 
county. 4. That they can only proceed upon inditments taken be-* 
fore themfelves, and therefore cannot proceed upon a coroner’s in- 
queft ; and to remedy that inconvenience, they have always, or at 


leaft fhould have in the fame commiffion, a commiffion of gaol-deli-- 


very ; and by virtue no ton cp iE 
Ba 


upon the coroner’s inqueft ; vide Co. Entries 34. in Ho 
5. It feems to me, that if a {pecial commiffiion™ fog, the verge floes 
which pofibly may extend to Middleféx, Surry, and Hertford, if a ge- 
Be Logmeamon, of ayer and terminer in the county of ii ime 
ile : rs. 4 





Ne 


‘ after that, With notice te ‘aie: Bahia ny for the.verge, it deter- - 
‘minés their commiffion of ayer and terminer as to Middlefex, but not 
_ as to the other counties; aud fo for a'peneral commiffion of gaol-de- 
livery; for-this is not aided by the flatute of 2 & 3 P. & AV. cap. 
18. for that preferves only the commiffions granted tu cities and bo- 
~roughs, 6. And 2 conver/o, if a general commiffion of oyer and te. 
miner, or gaol delivery for the county iffue, and then afterwards a 
like commiffion iffue for the verge, notice thereof, or feffion by the 
commiffion for the verge determines thei general commiffion as to fo 
much of the county, as is within the precinét of the verge; fee the 
whole procedure, Coke's Entries p. 54, 55+. . 
Tho. commiffions for the verge have often ifued, I do not remem- 
ber any feffiondince about 8 Car. 1. for the bufineffes that fall within 
their cognizance, are as well and effectually difpatched in the king’s 
bench, or by general commiffion of gaol-delivery, and oyer and ter- 
miner in the feveral counties at large; quod vide 10 Co. Rep. 73. 3, 
the cafe of the Marfialfea, 4 Co. Rep. /Vrott and W7ge’s cafe, and 
Alcroft’s cafe there cited ; only,indeed the coroner of the verge is # 
neceffary officer ; de quo po/fiea. 
But the original power of the fteward and marfhal touching felonies 
within the verge, tho I know nothing that hath expreily 
[ ce shen it away, yet by difufer is in effect vanilhed, and that 
jurildiGion is wholy extrcifed by this fpecial commiffion of oyer and 
| terminer, ox im the king’s bench, or general juftices of oyer and teryni- 
mer or gaol-delivery at large, who have jurifdidtion of fuch felonies, 
»tho-committed-within the verge; vide Coke /uper flatut, Articuli Jere 
* Cartas, cap. 4 & 10 Co. Rep. le cafe de Mar fraifea. 

Il. The fecond kind of fpecial commiffion of oyer and ter: miner, is, 
“that which is founded upon the ftatute of 28 H. 8. cap. 15. for of- 
-fenfes upon the fea, or in great rivers below the bridges. 

Rag at T thall not enter into alarge defeription of the admiral’s jurifaic- 
tion, but onl; fetsdown briefly fome obfervations in, relation to’ capital 
" Fea: beganfe I have elfewhere more at large examined i a 

“aah —caufes, that are capital, as ‘weafons, felonies, ‘Se. 


pert pion: relative to. the admiral and court of 


7 






5 sig ition, and this was of capi 
high fea, which. was | fometimes. 








any other -commifhon ; find Sastidaies 0 fpecial counqpifgicts! under — 


oe 


the great feal, even whether there was.an admiral in being or fot: » 
The rule of theix proceeding was /ecundum.legem maritimam, their . 
trial by proofs ; and therefore, though they did proceed oftentimes 
to fentence of death, and executed it, yet in as much as the proceed~. > 
ing Was according to the courfe of the civil and marine laws, and 


not ac cording to the common law, 


‘Tho their jurifdition was of things done upon the high fea, yet 


it worked no corruption of blood, ‘ 


they might hold their fefion in any place upon land. 
And altho at this day it is commonly yecgived, thatthe courts. of 
the common law have no jurifdiGion of felonics committed upon the 
high fea, yet moft certainly the king’s bench had ufually cognizance, om 
of felonies and treafons,done upon the narrow feas, tho ott of a a 


bodies of counties, and it was aay and tried by men of 
BE. 2, Rot. 18. Rex. Gloue. 


Han 
Rot. 51. 


the adjacent _ counties. 

& Somers. M. 26 E. 3. 
Rot. 34. Norfolk. T. 8 E.2 
M.19 E, 2. Rat. 37. 
Rot. 29. Rex. (a). 8 E. 


r (a) The cafes refered to here by lord 
Hale, as proofs of the antient jurifdi@ion 
of the king’s bench in offenfes done upon 
the Saas, were as follaw : 

Trin. 18 E. 2. Rot. 18 Rex. Several per- 
fons of Griftol bad been indifted before thee 
admiral of the king's flota,** pet inquifitio- 
“ nem de mandato regis inde tattam, per 
* facramentum marinariorum, qudd vi & 
“ armis, & felonicé depradati fucrunt na- 

« vem de Placentia inalto mari, inter Le 

i. Ras fam@ti Martini, & Odyern’, de bonis 

* & mercimoniis, &c.” The indiétment 

was returned into chancery, and a writ 

iflued to the theriff of Gloucefterfaire to at- 
je the fzid perfons, and bring them coram, 
fepe and the mayor of Briflol & auditd gue= 
to do jufticesto the pa tir ee = 

Tee recu peratione bouorum ” 

m Macaseee, & nibilor’ 

& teh aves, ges Pr fa 

* toditi Petit’ i ope, 

vered by of law. 


1 the 
Jebti ) execu rare ne ae io. 
ia he rt Bh a fecond w ond 
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2. Coron. 


" Rege. Norfolk, 


L3hi. 


Norfolk. T. 34 E. 1. coram Rack: 


2. ibidem Rot. Vit. AL 18 E. 2. Rot. LBs: 
Rex. FT. 25 ELS. Rot. 2 


22. Linc. M. 27 By 3x" 
399. 40 Affix. 25. So that the. 
the faid mayor, by the mafter of the 

Ge. “ Quod habuit ad partem fuam : 
“bonis depradatis ad valéntiam 25, ine” 

* jufté, &c. Et hoc parati_ funt verif : 
« Ay mexcatores & a pS ts villa pra- 

“ ' Turtle plea ed not guilty, a 
was acquitted by a jury of Inefchante a 
mariners; the which jury ex 

indi€ted the fame perfons, who gh og 
been indi@ed “ coram dale flotz:,: 

* 7. navem pradiétam do bonis, &c. 

“ telonicé depradarunt,” and nl eicr 
capias iffued to the theriff to bring t them ¢¢ 
ram Rege ubicungue, Ge. to er for . 


faid' crime, &e. ; 
Mitch. 26E. Rot. st. in hs 3 
Pin Sdleodert implh th 


veral ons, de gies tre effionis. 
billam, for enteri iia ee 


wae marie Roe 
ing him, a i 
“ami 2 ie" 
quod m3 ed. 
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and plundered by the fubjetts.of the ed'l 
of Hainault: fatisfaétion had been de- 
manded ofthe car} for this depredation in 
=: and thereupon, at the fuit of the faid 
hants of Lincoln, a writ was directed 
gd bailiffs of Lynx to feize ompia bona, 
» ec, of the merchants of Hainault, and keep 
‘them till the Linco/n merchants had received 
fatisfaGtion, or till farther order fhould be 
» taken therein. To this writ the bailiffs re- 
turned, that the Hainault merchants had 
nulla bona infra ballivam fuam: upon this 
a Lincoln merchant came into chancery, and 
alledged, that feizure had been made ot 
$ to the value of 31/7. 17s. by the faid 
iliffs, which they -had redelivered to the 
inault merchants without warrant, and 
thereupon a fecond writ iffued to the faid 
bailiffs, ordering them to pay inailaté the 
faid-gi/. 17s. to the Lincoln merchants in 
tof theirlofs, or elfe to appear coram 
Rege in oftabis Trin. ubicungue, & ixterim to 
» ferze omnia bona, &c. of the Hainault mer- 
chants,*as before. It appears afterwards, 
. Miche 1s BE, 2: Rot. 142. coram Rege, that 
_ the faid. carl of Hainault in the parliament, 
anno E. 2 acknowledged himlelf per nun- 
cios fuss, to be indebted to the Linco/n mer- 
chants im the fum of 9¢4/. on a¢count of 
= depredation ; 70/. of which was al- 
tted to Waly te Ken one of them, in fa- 
tisfaétion for his lofs; and at his fuit a 
Writ was direéted to the fheriff, guod lewari 
faccret 70 libras de bonis, &c. of the Hai- 
nat merchants, arrefted by confent of the 
faid earl of Hainaxlt at Yarmouth, and bring 
the monev into ehancery, ad fatisfaciendum 
predic Waitero le Ken: by ‘virtue of 
‘which feveral {ums of money were paid 
i to him, eg debiti prediae 
. Trin. 8E.2. 111, in dorfe. coram Rege. 
_Kanc’. A mapdate iffues to the conftable of 
- Dover, and warden of the cinque-ports, to 
*take into cuftody feveral perfons, for en- 
ingathip from Flanders vi & armis, 
~ Faden with cloth and other goods, belong- 
¢ ing'to certain. merchants of Ipres, ‘* quos 
« pannos abduxerant, & mercatores liga 


jag 
ved, 


 verunt, & imprifonaverunt, &c, ita 
¥ } 08 coram 1 refpon- 


« dendium praefatis mercatoribus fuper prae- 
a ee eee 
- RgeL eras Hoe ameenalty 
lead perfor pro 
-navibus apud 
WO be 4: walle 







court of king's bench had certainty a ‘concurrent jurifdiction 
with the admiralty, in cafes of felonies done upon the 


nar~ 
TOW 


* carcata, feu difcarcata, infra quinque leu- 
“ cas villa de Grymefby, in auxilium firme 
“ fue de rege,” and a precept iffues to 
the fheriff to attach, and bring them voram 
Rege, to anfwer for the faid offenfes. 

Mich.12 E.2, Rot. 17. Rex. The king 
fign ifies by writ to the juftices of his bench, 
that precepts had iffued to feveral theriffs 
to attach certain perfons, ‘‘ quorum nomi- 
“na fub pede figilli fui eis mifit, qui du- 
*¢ rante fufferentia inter {ubditos regis 4- 
“ glia, & comitis Flandria, quandam na- 
“© vem de Flandria diveriis bonis & mer- 
“© cimoniis, ad valorem 2000 marcarum, 
¢¢ carcatam, infra aquam de Tyne prope 
*“Tynemuth, vi armaté ceperunt, & bona 
“© & mercimonia predicta, &c, inter fe 
“¢ partiti fuerunt.” In confequence of 
which procefs it appears, Rot. 18. ibidem, 
that feveral perfons were brought coram 
Rege by the fheriff of Northumberland ; 
where they were impleaded by the king’s 
attorney for having part of the faid goods, 
“ Et dicunt quod eihil ceperunt, &c, Et 
¢ de hoc ponunt fe fuper patriam.”” Upon 
*« which the king’s attorney joined iflue 
with them, and the court bailed them de 
die in diem, quou/que, Sc. 

Trin. 25 E, 3. Kote 22: Lincoln Rex, 
William Coupeman and Robert Fitz-William 
had been indiéed, “* coram vicecomite & 
® cuftodibus pacis in comitatu Linc? Quod 
“ felonice depradaverunt Fobannem Gryme 
ft de Kirkeby, in mari apud Freflon-bord ; 
** et quéd de Frefton-bord porrexctunt fue 
‘* pra mare verfus partes boreales, & in alto 
‘‘ mari depradaverunt, & demerferunt 
* o€to batellas pifcatorum, & fex homines 
“ in prediétis is exiftentes, felonice 
‘ interfecerunt.” The indiéments wére 
fent into the king’s bench, and thereupon, 
the faid William and Robert were brought 
* coram Rege apud Aylefbury, and refpon- 
“ dendum, é&c.” But it appearing that 
both of them had been tried upon the faid 
indi&ments, before the juftices of gaol-de- 
livery at Lincoln, and acquitted ; * Con. 
« fideratum eft quéd iidem Robertus & Wil, 
‘5 lielmus cant inde quieti.”” ; 

Mic + 27 E, 3, Rot. 29. Rex. London. 
Henry Pickard, coroner of London, delive- 
red with his own hand toram. Rege, uof= 
dam cognitiones coram ip[o fattas cashes ‘ower 
of London by feve: ka bad ¢on- 
feffed that they had felonioufly ‘entered a 
thip near Feverfoam, thrown the men on 


board it inte ‘it, end then 
funk it ; that ep eee ‘went from 
lal eed ati 


-- Sines a Ped, 


row feas or coaft, though it were high feas, becaufe withift he king’s i 
realm of England. ait ae 

And as it was thas.in the king’s bench, fo insthis cafe {pecial com- 

miffions to hear and determine offenfes upon the*coatt, pened, 
gem &9 confuetudinem regni Anglia} did often iffue. 
But indeed a general ommiffion of ayer and terminer of Calomide 
infra comitatum, &c. did not extend to mifdemeanors..upon the feas 
coaft, unlefs in thofe creeks and rivers and arms of the fea, that were 
within the body of the county. 

- So that even in thefe cafes of felonies or treafons comtnieig shin 
the fea-coaft in the narrow feas, the king’s bench or fpecial commif-.. 
fions of oyer and terminer fecundum legem &@ confuetudinem regni Anglia, 
had a concurrent jurifdigtion with the court of admiralty. 

But this jurifdiction of the common law courts in cafes of fclagigny:” 
and treafons, and other crimes committed upon the fea-coaft, Wwas-in- 
terrupted by a fpecial order of the king and his council, Claw/y 35.8. 
3. m. 28. dorfo, and by a Superfedeas that iffued thortly after; and. * 
fince 38 E. 3. 1 Have not obferved, that the king’s bench, orcourts : 
of the common law have proceeded criminally in cafes of cigs of | 
this nature committed upon the high fea. oe. 

But if any felony or treafon was committed within any creek. or 
arm of the fea, which was within the body of a county, the courts of 
the common law only had jurifdiCtion in fuch cafes, and sadcanes: 
bind ne jurifdiGtion at the commo? law in fuch cafes. 

‘And thus far touching the jurifdiétion of the admiral ‘or. 
maritime court at common law. [ er 

2. But by the flatute. of 15 R. 2, cap. 3. of the death of aman, or 
maihem in great fhips. hovering in the main ftream of great rivers 
below the bridges (for fo is the record, and not below the paige Koigl 
to the fea, the admiral fhall have jurifdiction. vee ahs 


# Me, eee 


ped it of what goods were on board, kills * nondum advifatur &e Bess ndo- 
all-that were in it ¢ two women, wl ie fuper eis,” they were c 
-marfhal, and aft 
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soi fle gave thé adshiral juriffition in any river or creck SWidtvin 
the body ‘of the county, which only extends to the death of a man 
and maihem. ‘ : 

- But yet obferve, *this is not e&clufive ofthe courts of common law ; 
and therefore the king’s bench, or the general commiffion of oyer and 

‘Werminer to hear and determine felonies, &. in the county, ‘have 

“herein.a concurrent jurifdiction with the court of admiralty. 

“>And as well the coroner of the county, ‘as of the admiral, may take 
‘inquifitions upon fuch deaths happening in great rivers, namely, arms 
of theyfea, that flow and- reflow beneath the firft bridges. 8 E. 2. 

» Coron. 399. 

» & Only thefe things are obfervable, 1. That it extends only to rivers, 

» that are arms of the fea, namely, that flow ard reflow, and bear great 

~fhips. 2. It feems to extend only to fuch deaths as happen in thofe 

“great fhips, not in {mall veffels. 3. That by that ftatute this jurif- 

‘ diGtion is annexed to the gourt of admiralty, and confequently they 
may’ proceed therein by proofs, according to the courfe of the marine 
daw, and hold their feffion where they pleafe, tho they did often, 
éven before the ftatute of 28 H. 8. proceed by commiffion under the 
great feal, and by inquifition. 

.3. By the ftatute of 28 H. 8. cap. 15. the courfe of proceeding in 
criminal caufes is fettled in a different method, in which thefe things 
‘ate obferveable, viz. 1. The things to which it extends, treafons 
Felonies; robberies, murders, and confederacies. 2. Where committed, 

\ ‘wiz. anand upon the fea, or in any other haven, oreck, river, or place, 


we 5 © . . 
» where the admiral hath, or pretends to have power, authority, or guri/- 


mee This feems to me to extend to great rivers, where the fea 
8 17 1 flows and reflows below the firft bridges, and alfo in creeks of 
dvr the fea at full water, where the fea flows and reflows, and 
_ upon high water upon the fhore, tho thefe poffibly be within the 
"hey of the county, for there, at leat by the ftatute of 15 R.2 sthey 
ea jurifiction, and thus accordingly ithath been conftantly riled 
| “even when judges of the common law have been named 






Slap raecclontas bat we are not to extend the words. (pre- 









hr sail i fuch*a pretenfe as’ is without any i 


cee and 





valelno- the admiral pretends to have j 
» yet he hath ‘no. “cognizance “of 
; and therefore it was refolved, 25, Eliz. 
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Nees fhe trois after the reflux ofithe water, the adedirab-tiy vdiene: af 
this commiffion hath no cognizance of that felony. 2 Co. Rep: f. 93. 

a. Bingham’s cafe, 5:Co. Rep. f. 107. a. Conftable's cafe; Cov PLC. * 
cap. 7. p. 48+ but of this hereafter. °3. The commiffion muft be ae 
rected to the lord.admiral or his lieutenant, and three or four others, * 


4. “The proceeding ial is to be according to the courfe ofthe ~ 


* common law, as if the offenfe were committed at land withinthe | 
realm. 5. Their feffion is to be in fuch places and counties as thal 
be appointed by the king’s commiffion; no challenge for default. of 
jundreders. 6. The offender excluded from clergy; but -quane; 


whether the ftatute of 1 E. 6. cap. 12. does not reftore it even im this :: 
cafe, as fome of the judges in Alexander Poulter’s cafe (d) held?» But. 


my lord Coke, P. C..cap. 49. faith piracy is excluded from clergy: 
Tt feems to me, that as to all offenfes but treafon, and piracy, and 
murder, the offender is to have his clergy by the ftatute of 1 Eg. 
cap. 12. 1. The hearing and determining being directed to be ac- 
cording to the courfe of the common law, if the prifoner flands mute, 
he thall have peine fort & dure. Co. P. C. cap. 49. p. 114. 8. This . 
ftatute is not repealed by the flatute of 35 H. 8. cap. 2, mor by: the 
ftatute of 1 & 2 P. & M. cap. 10. 9. Anacceffary cannot be punith- 
‘ed by this act, but may be punifhed by the admiral according 
to the marine or civil law. 10. An attainder upon this a& [ 18] 
worketh no corruption of blood. . 

. hus far in general of this cofmmiffion; only I fhail add, 

‘That touching piracy upon the fea at this day, it is commonly 
ae the common law hath no concurent jurifdiction; and ‘therefore 
if an acceffary be at land tova piracy at fea, the commifhoners upon 
this ftatute cannot try it becaufe done at land; and befides,the ftatute 


extends only .to pritcipals@a P. C. p..112.nor-can the: common 4 
vi 


law try it, becaufe piracy is not.made felofy, whereof the c 
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law can take-notice; Again, if 4, comfnit a “robbery at fea, and, Ly 
brings'the goods to land: within the body of a county, this is not few ‘a 


louy*triable by the common law, becaufe the common law rakes mo 
notice whom theta re Ca P) Grp. A138. Butler's cafe es ae 
ee Vere . ies 
2. Wie cctechiily aie or: felény committed upon the hig 1 fe 
as the law now’ ftands,’ it is sea TRANS omrhon lav 
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= "HISTORIA PLACTTORUM CORO! 
eS. But if a felony be'commilted ima navigable a arm of 
common law hath a coneurrest jurifdiction. 

‘But note well, that befides this commiffion a upon the fta- 

“tute of 28H..8. which extendeth only to treafon, murder, robbery, 
and ¢onfederacies, there is, and for above thefe hundred years laft paft 

* there hath been in the fame commiffion, a on law commiflion 
of ‘oyer and terminer, and alfo a commiffion ® peace and gaol-de- 
livety for all offenfes againft any penal laws /uper mare, vel infra 

| fluxum maris ad plenitudinem maris; and alfo of all treafons, murders, 

_ felonies, 9c. /uper mari vel aliquo vivo, portt; aqué dulei, crecd, feu, 
infrasfuxum maris ad plenitudinem maris, & quibufoungue primis pontibus 
werfus mare &S fuper littus maris, Sc. fecundum ftylui S confuetudinem 
regni Maiglite {9 curie admiralitatis, and limits thé county of their 
feffion'and inquiry. ‘This may be feen at large-in 25 Eliz. in Lacic’s 
cafe(ef. 

Butsthen for fo much as lies erithin the body of any county, their 

[ ] commiffion is a commiffion of the peace, gaol-delivery, and 

ee oyer and terminer, and confequently plain‘ commiffions at 
common law, ‘and their feffions ought to be within the county where 
thie: fa&t inquirable is to be inquired, becaufe it is but a fpecial com- 
miffion at common law. « 

The cafe of Lacy was thus: 

* «Die Lune in quarta feptimané Quadragefima 23 Eliz. at the cafile 
of York, there was a general feffiorl by commiffion of gaol-delivery 
and oyer and terminer for the countyeof York direéted to baron Chute 
and others. 

. At this fefflion Anbrofe Lacy and others were indigted of the murder 
of Richard Peacock, fuppofing theiftreke given 5 Auguft 22 Eliz. and 
tee Reath 6 Auguft 22 Eliz. both fuppilee to be at Scarborough, in 

ite Eboracenfi. 





aoe indiGtment was delivered intotheking’sbsnch in menfe Marci 
- following, and Lacy appearing in the king’s bench was thereupon ar- 
oe he pleaded that the place, where Sain ao 
4 _was called Scarborough Jands, a ihn 
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diftionem ; cle het its letters patents of oyer and terminer to ind & 
_ Chute and others within the counties of York, &c. according to the 
ufual form, which was asiteeres to baron Chute and the reft 18 Feb. ; 
23 Eliz. 
That afterwards 25 Feb. 23 Eliz. the commiffion upon the — 
_ of 28 H. 8. including jjifo the commiffion of gaol-delivery, ayer and 
termincr, and the peace, ut /upra, iffued to the earl of Lincoln, lord 
admiral, and divers others, &c. to inquire,, hear and determine, arid 
deliver the gaol of all murders tam fuper mare vel aliquo rivo, porth, 
aqua dulci, crecd, feu loco quocunque infra fluxum maris ad plénitudinem’ 
@ quibufcunque primis pontibus verfus mare, quam fuper littus maris & 
alibi ubicunque infra jurifditionem noftram maritimam & at eevee 
curie admiralitatis, &s. 
That this commiffion was delivered to the lord admiral, &e. 26 
Feb. 13 Eliz. i 
That afterward and before the inquifyion before baron mi 
Chute, &c. the lord admiral gave notice to the faid baton J 
Chute of that commiffiion. 
And that after that notice, viz. 6 Martii in quarté fe, tina Quadra~ 
gefime this inquifition was taken before baron Chute, &c. upon which 
he is now arraigned. 
Then he fhews, that 2 AMartii 23 Eliz. the lord admiral, te. 
iffued their precept to the fheriff of York by virtue of the fecond com- 
miffion, and thereupon an indiétrhent was found, that Ambro/e- Lacey 
killed Peacock fe defendendo, andpfet forth the fpecial manner) atid 
avers that it is the fame death, ‘and that the /ocus, in quo the ftroke was. 
given, was called Scarborough-/ands infra fluxum & refluxum maris ad. 
plenitudinem eus, &F parcella portiis*de Scarborongh; and that the ad- 
miral 28 H. 8. ac continu? poflea  antea habebat velprétendebat hiax 3 { 
bere jurifdiftionem, & fic dicit quad inquifitio coram baron ye fait, 
void. 
Thiikiny’e nicorney: denicrest enh Mich. 96:-Bheat* joint was ¥ ; 
given, quid eat fine dic. Lt 
Which judgment doth not at all enforee, that thie admiral had jorits 
diGion by the. flatute of 28.7. 8. in this cafe, where a murder ¥ aS 
committéin a port, or a ftroke given at high fea, and a death upon 
the fands;. but only this fecond commiffion extending fo lar 
ly"upon the eee ee Le 
Vou. I. Bi lhe ogee, ~Kehi 
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former commiffion in the county at large; for that fecond commifion 

was in part a common law commiffion, as hath been faid. 
© And therefore I take it to be true, that if a man, be ftricken upon 
r me i the fhore at full fea, and die upén the fhore at low water, this is not 
‘within the ftatute of 28 H. 8. nor within a general commiffion of oyer 
‘pp and terminer in the county, but yet I do not think it is to be determén- 
b, ,, ed by the conftable and marfhal, as my lord Coke, ubi /upra, inti- 
mates, but it may be determined in the king’s bench fitting in the 
IN county, where the party died, or by a fpecial commiffion of oyer and 
® ferminer. 
> Ill. The third kind of fpecial commiffion is, that which is 
' et limited to particular places, that are not counties: Such are 
7 the commifions of oyer and terminer, and likewife of gaol-delivery, or 
the peace limited and granted within certain corporations or boroughs ; 
* nay. I think it may be granted to particular rivers, tho they extend to 
el feveral counties, but then every county muft have a particular feffion 
of its own, for fo much of ‘the river as is within the precinct of that 


ly county. 


xj If the king iffues a commiffion of oyer and ter miner or gaol-delivery 
mp to any city or téwn not being a county, if a general cemmiffion after- 
wards iffues for the whole county, this fecond commiffion after notice 
or a fefion by virtue thereof determined ‘and fuperfeded the {pecial 
commiffion ; but this is remedied by the ftatute of 2 & 3 P. & AZ. 
cap. 18. whereby it is enacted, that fuch a {pecial commiffion fhall not 
be determined by the granting or figing of a general commiffion in the 
county at large. 
IV. Special commiffions of oyer and terminer may be made for fone 
fpecial offenfes: And fuch werg antiently very ufual, as touching 
“labourers, weights and meafures, and the like; for as a general com- 
‘miffion may be to hear and determine all offenfes, fo it may be for par- 
‘ticular offenfes. , a 
V. Special ‘commiffions to hear and not to determine offenfes : 
Tho by force of fome particular ftatutes fuch commiflions of inquiry 
ae! iffue, as upon the flatute of 23 H. 6. cap. 10, of theriffs and 
.fome othets, yet regularly as to matters of mifdemeanor, efpecially 
, fach as are capital, as felony or treafon, no fuch ‘commifiten of in- 
airy only is‘warrantable: Vide T.'5 Fac. 12 Co. Rep. p. 31. 
ae A commiffion to determine and not-tg inquire: Regularly in 
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all commiffions ad audiendum & terminandum the commiffioners ought 
to proceed upon indi@tments before themfelves ; de quo infra. 
But it-hath been not unufual ig cafes, efpecially of treafon, that 


where an indictment is taken before juftices of oyer and terminerforan 
offenfe committed in the proper county, a fpecial commiffion may 


iffue to determine that indictment in another county, me 2] 
then upon mot guilty pleaded the fame mutt be tried before 


thefe fecond commiffioners, by men of the county where the offenfe | 


was committed: Vide Co. P. C.p. 27. Plowd. Com. 390. Cafus com" 


Leicefter and Somervill’s cafe, &c. (f). 
I fhall not inftance farther touching fpecial commiffions: Some aéts 
of parliament have directed commiffions of this nature, as upon the 


‘flatute for treafons ahd felonies committed in another county by the 


ftatute of 33 H. 8. cap. 23. (which, tho repeald as to treafons by 1 
is 2 P. & M. cap. 10. yet ftands as to murders, and vide Crompt. 
fol. 22. a. Grevill examind before the council was arraigned for mur, 
der in another county upon this ftatute (*), and ftanding mute was 


preffed,) and upon the ftatute of 35 H. 8. cap. 2. of foreign treafons. * 


Et hac diéta funt de {pecial commiffions d’ oyer and terminer. 


See Index to 2 Hawk. P, C. tit Oyer and Terminer. 4 Blackf, Com. ch, 5« p. 76 
Fofter. a. 


‘ ‘ 





CHA ?P,- IV. 


Concerning general commiffions of oyer and terminer. 


USTICES of oyer and terminer are of two kinds, viz. Fufficiarit 
ordinarii, fuch is the court of king’s bench, the fupreme. ordinary 


court of oyer and teriminer, and ig comprifed within the ftatutes, that 


give power to juftices of ayer and terminer, as hath heen already faid, 


The delegate or commifiionate jultices of ayer and terminer are thofe, ‘ 
who ate by commiffion, which ufually is granted in the circuits dines ‘ 





ed to juftices of affife and divers othets, or any three of them, w bie 





of commonly one of the juftices of affife is of the quorum, cand itis 
ad inquirendum per Jacramentum proborum & legalium hominwn Le sae 
of the feveral countics, de quibufcunque proditionibus, &c. and + 


‘divers other. offenfes therein mentiond, ac de ominibus injuris oS 


2 + 207. Faas apie gkyce 
2 
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. malefaétis quibufcunque ‘in comitatibus Bucks, &c. eaque omnia atte 
dienduin &9 terminandum, faéturi inde quod ad juftitiam pertinet fe- 
: cundum legem confuctudinem regpi Angliz, &c. and this to be done 
_ tam infra libertates quam extra. 
_ This commiffion is {pecially called a commiffion of ayer and ter- 
miner ; and therefore, altho juftices of peace have a claufe in their 
“corr nmiffion ad audiendum &8 terminandum felonies, €&c. yet juftices 
. ‘or peace come not under ‘the name of juftices of oyer and terminer 
within thofe ais of parliament, that mention juftices of oyer and ter- 
miner ; as upon the ftatute of 5 Eliz. cap. 14. for forgery, as thall 
be faid farther hereafter in the chapter of juftices of peace. 9 Co. Rep. 

118. 5. lord Sanchar’s cafe, Co, P. C. cap. 41. p. 103. 

But the juftices of the court of king’s bench are the fovereign or- 
dinary cpmmiffioners of oyer and terminer, as hath been before faid. 

“My Jord Coke in his 4 In/lit. cap. 28 & 30, hath laid together the 

learning of the courts of oyer and terminer and gaol-delivery, whofe 

method I fhall follow : 

Commiffioners of cyer and terminer before their feffions, iffue a 
precept to the fheriff much of the fame form as commiffioners of 
gaol-delivery do; fee the form thereof, Raf. Entries 443. b. title oyer 
and terminer. 1 E. 3. 

1. The juftices of oyer and terminer in criminal caufes cannot be 
by writ, but muft be by commiffion under the great feal ; otherwife 
their proceedings are void, 42 Affix. ‘12. 

2. Both in commiffions of oyer and termifer and of gaol-delivery, 

and other commiffions of like nature directed to one or more, there 

may be additional commiffions of affociation, and thereupon writs are 
na to iffue to the former commiffioners de admjttendo in Jocietatem ; and 
if all cannot attend the fefion, a writ of Si omnes intereffe non pofith itis, 
, fue ‘wos tres vel. duo vefirta, guos. prajentes effe contigerit, (quorum 
vefiriim, A.B, vel C. D. num effe VERA) ad premif] a fa- 
"end? inten is. 8, Vide FN B, p Ath, 112. 

-: 24), » Juftices of ayer. and terminer OT, gaoldelivery, if they 
ae once fit” without adjournment, their commithon is deter- 
1 od mete they be appointed only pro hae wice, yet.they may. 

‘nue theit feflions from day to day by adjournment; the like for 

‘commiffions. is ic 
vit is not always neceffary nor fia wal to eer their adjournmeng 
a. hates oe be fit in many cafes,) and then if it be not 










ae kale 2 0 







But in fome cafes it is abfolutely neceffary 30. center 96 
ments on record, as where an indi®tment is taken the firit day 0 
fellas before juftiees of oper. and terminer, and-they make- #. r 





uporf the prifoner’s plea of not guilty, there mult be a record made ard 
of the adjournment of the feffions to that day, otherwile, it will be. 
erroneous, (becaufe without fuch entry the whole {effions’ will. be» 
fuppofed in law tobe held the firft, oe and out of the feffions ; the 


_ like for juftices of peace. Ss. ‘ee % 


* “ imployment eitheryéivil or mil 


So if after the firft day of the feflions either of oyer and terminer, Ot 
gaol-delivery, there be a felony committed, and the party indi@ted. for 
it, there muft be an entry of the adjournment, at leaft till the da of 
the indi&tment taken, becaufe otherwife the felony will be’f 
in law to be committed after the determination of the aticoms -A4 
Car. 1. Samp/fon’s cafe (a). 

4. Commifiions of oyer and terminer, gaol- delivery, ol sobeiiity 
- other commiffions are determined by one of thefe four ways. 

. By a feffion and non-adjournment, as before.. 2, By the king’s 
pies yet it is held, tho in ftrictnefs of law the commifhions: hee 
termined by the king’s death, fo as no proclamation without ala adt iy 
of parliament can give them continuance, but they muft» have new | H 
coramiflions, Croke, 1 Car. 1.%p. 1. yet the aéts they do by virtue of 
thefe commiffions after the king’s death, and Before notice thereof;. h 
ftand good. AZ. 3 Car. C. B. Crokey p. 97, 98. in. Sir Randoiph fh 
Crew’s cafe (*). 3: By exprefs Superfedeas by a writ; but 1 4 
this Superfedeas by mpi tho it be ar Superfedeasommno, a C25 Ta 








(a) W. Fones, 42 © of Nifi prius, committees 
A) Bat tow by 7 ey 8 W. “ape a7, and = procecdings whatfoever in,” 
"Ann. <cap.B. it q enaéted, * That.no - * ont of any court of 
“ commiflion either civil or ‘military, ‘ procefs or proceeding 
** That no patent or grant of any office or ptt or Fier Gale ae 
ir, Stor as sin 
& either “ Sri ri 
ae Me bi a 0 
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“ That no commiflion, of aftife, we 
* terminer, general gaol-delivery, 
“* affociation, writ admittance, ce 
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is not an abfolute repeal of the commiffion, but only a fufpenfion, 
for it may be renewed again by a writ of Precedendo, 12 Affiz. 21. 
adjudged. 4. By the iffuing a new commiffion of the fame nature 
in the fame county, and notice thereof. 

And therefore before the former ere be determind, there 
niuft be notice, which is, of three kinds. 1. By fhewing the new 
commiffion ; this determines the former, as to all thofé and ‘thofe 
‘only to whom it is fhewn. 2. By a proclamation of the latter com~- 
miffion in the county ; this determines the former commiffion wholly. 
3. By a feflion in the county by force of the latter commiffion in the 
county. Coke, 4 Inftit. cap. 28: p. 165. 

If a general commiffion of oyer and terminer, gaol delivery, or the 
peace, ifflue for the county at large; and afterwards a {pecial com- 
miffion of the like nature for one town, or for the loca maritima of 
that county, this new commiffion, with notice as before, doth deter- 
mine the general commiffion pro tanto. 25 Eliz. Lacie’s cafe, 1 Leon, 
n. 363. p. 270. & /upra, cap. precedente. 

And fo @ conver/o, if a {pecial commiffion of oyer’ and terminer, 
gaol-delivery, or the peace, iffue for a particular town or city, not 
being a county, or for the /oca maritima, a general cummifion of 

liké nature in the county, with fuch a notice as before, de- 
| 6] termines the fpecial commiffion: But by the ftatute of 2 & 
3 P. & M. cap. 18. this is helped as to {pecial commiffions in cities 
and “towns corporate, as hath been before faid ; but ¢/iat ftatute is to 
be intended only of towns or cities, as it feems, (quere) and ex- 
tends not to commiffions of oyer and terminer. 4 Co. Inffit. p. 165. 
in margine. 

But if there be a general commiffion of ayer and terminer, or gaol- 
delivery, or peace for the whole county, and a fpecial commiffion of 
the Aarne nature toa liberty, hundred, or other precinct, as in a hun- 
dredy liberty, or franchife within the county, and both bear séffe the 
, fame day, they ailftand. ‘Thus it is in Suffolk, where there have 
been always three commiffions of gaol.deliyery to the juftices of af 
i -fizes one for the county at large, another for the franchife, another 
for the town of Bury, and they impanel feveral grand juries, ae fit 
nd act refpectively by each commiffion, ; 
id the juftices of gaol-delivery i in the franchife muft fitin the a. 
ftatute of 27 H. 8. cap. 24. and the reafon is, becaufe antiently 

ots of St. bea. eee: of the king’s letters 
a We ke seam 
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patent, conftitute their own juttices of gaol-delivery in the franchife ‘ 
and town; and therefore the feffions of gaol-delivery is fitteft to be 
held at Bury; bat the commiffion of oyer and terminer extends tam 
infra libertates, quam extra; but of this vide cap. prox. 

But a commiffion of one nature doth not fuperfede a commiffion — 
of another nature, as a commiffion of oyer and terminer is not Te= _ 
pealed by a fubfequent commiffion of gaol-delivery or the peace, nor 
é converfo, for they are of feveral natures. 3 Mar. B. Commiffion 24. 

Thefe things before-mentiond are common to all judiciary com- 
miffions ; thefe that follow, more particularly concern general com 


oo 


| 


miffions of oyer and terminer. 
1. Regularly upon the commiffion of oyer and terminer there fhould— 
iffue a precept to the fheriff in the name of three commiflioners — 
at leaft, whereof one of the quorum, and under their particular feals, 
bearing date fifteen days at leaft before their feffion, to the fheriif to 
return twenty-four for a grand inqueft ad inquirendum, &e, [27] 
at fuch a day; and the theriff is to return his pannel annexed a 
to the precept. . ‘ 
2. Regularly the commiffioners of oyer and terminer cannot proceed 
upon any indictment taken before others than themfelves. 3 Mar. 
B. Commiffion 24, And therefore they cannot proceed upon. the 
coroner’s inqueft, or upon an indiftment of felony before: juftices. of ». 
peace. 
But this rule hath two exceptions. 1. That it is only intended of 
a general commiffion of oyer and terminer, for, as hath been fhewn,. — 
there may be a fpecial commiffion to determine a treafon orfelony — 
taken before other commiffioners of ayer and terminer, Plowd. Com. ~~ 
p- 390. Cafus com’ Leicef.; nay, or by the coroner or juftices) of 
the peace. 2. That it doth not extend to.an inquifition taken before 
other commiffioners of oyer and terminer ; for it is and always hath. 
been the conftant, practice to take indi&ments before commiffioners a 
of ayer and terminer, as for highways, barretry, forgery, perjury, Be ' s 
and to try them before other commiffioners of yer and terminer i 
auiother fubfequent feffions; and if there were any doubt of that at 
poenaise law, yet the ftatute of 1 £. 6. cap. 7. hath fettled it, viz, - 
“'TRiat no procefs or fuit made before the _juftices of affife, are 
* delivery, ayer and ferminer, juftices of peace, or any the | cing 
“ commiffioners, fhail be in any wife difcontinued by eid ¢ 
* abla new as mtn or by i piece © 
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“ names of the juftices ;, but the new juftices of affife, gaol-delivery 
“© and the peace, or other commiffioners may proceed in every be- 
“ half, as if the old commiffions, juftices and commiffioners had ftill 
** remaind and continued not alierd. 
And this gives power to the juftices of oyer and terminer, &c. 
to. proceed upon indictments taken by former juftices of oyer ar\l 
terminer, as well in cafes of treafon or felony, as other mifdemea- 
nors, 
“.$. In cafe where a felon or traitor, &'c, pleads to an indictment 
taken before juftices of oyer and terminer, they ought not, (as in cafe 
of juftices of gaol-delivery,) to award a precept cre tenus to the the- 
I 28] riff to return a jury, but it muft be by precept in the names 
* and under the feals of the commiffioners, or three of them, 
whereof one of the quorum. 4 Co. Infiit. cap. 30. p. 168. & ibidem 
cap. 28.'p. 164. and the fheriff ought to return the pannel filed to 
the precept. 

4, But the indiétment may be preferred, iffue joined, precept made 
and returned; and prifoner tried the fame day before commiifioners of 
ayer. and terminer,; fee the precedents cited 4 Co. Infiit. cap. 28. 
p- 164. P..16 Car. 1. B.R. Croke 583. refolved per omnes Fuftici~ 
axios Anglie, altho there were no commiffion of gaol-delivery in that 

veafe, but only of cyer and terminer. Accords H. 9 Car. B. R. Chap- 
man’s cafe for barretry before juftices of oyer and terminer. 2 Roll. 
Abr. p. 96. And the fame law is queftionlefs for juftices of gaol- 

AIVeTY T. 9 Car. B.R. Croke 315. 

_But in cafes of juftices of the peace it hath been held, that they 
cannot try the fame feffion that the party pleads to the indictment, 

hei cb lefs, the fame he is indiGted. 22 £. 4. Coron. 44. H. 11 Car. 1. 
kes Be. » Croke, p. 438 & 448. adjudged in cafes not capital, Bump- 
be fied’s, cafe i in an indictment of extortion, and accordingly ruled 7. 
; 3,Car.. B. R. Pue’s cafe for feditious.words.*2 H. 8. Kekw. 259, 
: pc ut yet. it hath been held good. even before juftices of peace to 
Pf receive an indi&tment, and, put the patty, if prefent, to plead to it, 
and try it. the fame {eflions, 7.14, fac. BeR: Cro. 404. Rice’s cafe 
E nivel good, 4 Co. Inflit. cap. 28. p. 164. methane genpion they 







d over ape terminer i in this cate, ‘nor ego caufes adel 
L, for the offentes, rite in the fame ¢ 
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mons of the feffions of the peace ; and that all conftables, ec. then — 
attend ; quod vide Crompt. de pace, f. 232. a. 2 Co. Infrit. eee: mi 
ticulis, cap. 15. p. 568, 

Yet in refpe€& of this contrarietp of opinion, the ufe hath com- 
monly obtaind, that in cafes not capital both before juftices of oyer Fy 
and terminer, and of the peace, he that traverfeth an indiétment, hath 
time to try it till the next feffion; but where the party is in 
prifon, the juftices of gaol-delivery put him to anfwer, and 29] ‘| 
try it prefently. 

But in all treafons and felonies, as well before juftices of oyer and 
terminer or of peace, as well as before juftices of gaol-delivery, the 
conftant courfe is to indi€&t the party, put him to plead, try him, and 
give judgment, and all at the fame feffions; and it is fit to hold — 
the courfe according to the modern ufage ; but it feems to me, that ”, 
in all cafes criminal or capital, juftices of oyer and termiter may He 
de rigore juris proceed to indi€tment, trial and judgment the fame #/, 
feffions. See, 

5. The court of the general commiffioners of ayer and terminer, as 9 ‘ 
likewife that of the gaol-delivery and of affife, comes under the name) 
of a court of record in relation to thofe offices, that by act of par- /; 
liament are direéted to be punifhed in any court of record ;,as the f 
ftatute of 5 & 6 E. 6. cap. 14. of foreftallers, &'c. and the flatute of » 
33 H. 8. cap. 9. of unlawful games, by the opinion of my lord Coke, 

4 Infiit. cap. 28. p. 164. and aecording to him, if it be limited to be _ 
punifhed in any of Ais maje/fy’s courts of record. 

But there isa great authority againft this, and that in fuch cafes, 
efpecially the latter, it only extends to the four great courts at Weft- 
minfier. as upon the ftatute of drapery, 4 & 5 P. & MM. cap, 5. 
which is, that the, penalties of that act fhall be recoverd by action, 
bill, plaint or information, or otherwife in any court of record, where- 
in no effoin, protection, -wagerof law, or injunétion fhall be: al-» 
lowd; this extends only to the four courts of We/iminfler, Gregory's 
cafe, 6 Co. Rep. 7.19. b. of tillage, labourers, Se. (e) to be recoverd - 
in any of the queen’s courts of record, by the opinion of all the judges 
except. Catlin, Sanders and Whiddon, extends only to the four courts. 
of Wfminfer, and not to commiffioners of ayer and terminer ; but 
otherwile it Ngee < no | ¥ 8 he eign mM. 687 Gee ats aes itis 
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Again, by the ftatute of 23-H. 8. cap. 4. againft brewers for felling 
beer by lefs meafure than is appointed by the act, the penalty 
[30] half to the king half to the informer, to be recoverd by action 
of debt, bill, plaint, or informatioti in any of the king’s courts, wherein 
no wager of law, effoin, protection or privilege fhall be allowd, 7. 
4 Car. C. B. Croke, p. 112. Farrington’s cafe: Ruled, that nbt- 
withftanding the ftatute of 21 Fac. cap. 4. this information lies in 
the common bench, becaufe the juftices of Nit prius, oyer and ter- 
miner, or of the peace, or gaol-delivery cannot hold plea upon this 
ftatute, becaufe thefe juftices cannot allow an effoin or protection ; 
and the ftatute of 23 H. 8. extends only to fuch courts as can allow 
_ aprotection, &c. and accordingly I have known it refolved upon the 
flatute of 7 FE. 6. cap. 5. for wines ; and about 23 Car. 2. it was re- 
folved upon a writ of error in the exchequer-chamber, upon a judg- 
ment given in the éxchequer for Fo/y a defendant in an information 
upon the flatute of 1 Eliz. cap. 15. (whereby’the cutting of timber 
within fourtcen miles of a navigable river is prohibited on pain of 
_ forfeiting of forty fhillings for every tree, a moiety to'the queen, and 
a moiety to the informer, to be recovered by original writ, bill, plaint 
or information, wherein no effoin, protection, wager of law, or in- 
junction fhall be allowd,) that this extends not to the commiffioners 
of oyer and terminer, nor other courts in the country, but only to the 
four courts at Weftminfter. 1. Becaufe original writs are not re- 
turnable before them. 2. They cansiot allow or difallow protections ° 
or ¢ffoins ; whereupon the judgment for cofts was affirmed; and yet 
here is no mention of any court; or court of ants or his or s 
courts, but purely upon thefe two reafons. 
if And yet I believe hundreds « of informations have Sis before juftices 
“of oyer and terminer and affle, yea and of the peace in the country 
upon feveral ats, that have the like claufes, as 35 H. 8. cap. 7. for 
A prefervation of woods, and infinite others according to my lord 
Kr "Coke's opinion, but when i it bath come to be judicially debated, I have 
a not known it to obtain; but the refolution in Farrington’s cafe and 
Yin Gregory’s cafe have ftill been allowd. 
be [3 ] 6. Commiffioners of _oyer and terminer cannot afign a 
coroner to an approver, nor juftices of peace, but juftices of 
ie delivery may. 4 Co. Infiit. p. 165. Stamp: P.C. p.143.b. 
1, By the ftatute of 5 £. 3, cap. 11. jultices of ayer and terminer 
ma Sie procefs of a in any cuney of England againk 
2 * ‘perfons 
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perfons indi€ted before them, and alfo a capias utlegatum again per- 


fons outlawed. ; 

8. By the ftatute of 9 E. 3. cap. 5. juftices of oyer and tornibiil, 
gaol-delivery, and affife are to fend their records and proceffes deter- 
mind and put in execution to the exchequer at Michaelmas once 
every year under their feal, to be kept by the treafurer and chamber- 
‘Jains, but are to take out their eftretes firft. 

9. All the precepts and proceffes of juftices of oyer and terminer 
regularly are to be in the names and under the feals of the jnftices 
(viz. three of them, one of the quorum) ; and altho at this day there 
is no other warrant for the execution of prifoners condemned, but @ | 
calendar left with the fheriff under the hand of the juftice that fits, yet / 
antiently there was a warrant under their hands and feals, and in the 
names of the commifhioners. Co. P. C. p. 31. 

Bat if the prifoner be in cuftody of the fheriff, the salket is, there 
is no need of any warrant or calendar, for the open pronouncing and 
entring of the judgment Su/pendatur is a ‘warrant for the execution, 
and fo it is in thé king’s bench, the entry on record of the judgment 
with a preceptum eft marefcallo quod faciat executionem periculo in- 
cumbente, without any formal writ or precept of the court is fufficient, ") / 
and more is not ufual: and the calendar fubfcribed by the judge of 
gaol-delivery is but a memorial; and Ro//e' would never fign any cas / 
lendar, but gave his orders openly in court with a charge to the dheviff 
and gaoler to take notice of them 

More may occur touching thefe matters in the next chapter, 


See Index to 2 Hawk. P. C."tit. Oyer and Terminer. 





CHAP. VY, C32). 


Touching juftices of gaol-delivery. 


HIS court is by commiffion under the great feal directed come. 
manly to five or any two of them, guorum aliquem vefirdm 
A.B. vel C. D. unum effe valumus ad gaolam nofiram comitatis noftri 
S. de prifonibus in ed exiftentibus deliberandis; fee the whole tenor of 
bie aot Reid 52 a: 30. es RS » i 
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ood. ‘By the ftatute § R. 2. cap. 2. no man of law thal. be juftice 
of affife or common deliverance of the gaol in his own,country; 
this ftatute is expounded by 33 H. 8. cap. 24. to be meant of the 
county, where he dwelleth ; aad as to juftices of affife a penalty of 
one hundred pounds is added, if he exercifes that office in the county 


‘ where he is born or doth inhabit ; but both thefe acts are ufually dif- 


pénfed with by a fpecial non ob/ftante. 

By afpecial privilege by charter granted to the city of London 
the lord mayor is of the quorum, 2. R. 3. 11. a. and fo it is in the 
city of Norwich. ; 

2. Juftices of gaol-delivery may proceed againft prifoners (if in 
gaol) upon inquifition before the coroner or any other juftices; and 
therefore juftices of peace muft fend in their indi€tments not deter- 
mind unto the juftices of gaol-delivery to be proceeded upon, whe- 
ther they be felonies or trefpaffes, if the party be in gaol or fet to bail. 
Stat. 4 E..3. cap. 2. - 

%. The juftices of gaol-delivery after their commiffion -fealed 
do; or fhould iffue a precept to the fheriff importing thefe things, 
Vix. 

Wy That'vpon fuch a day and place, Venire facias omnes prifones 
in prifone domini regis com prediG? exifientes vel per ipfum per manu~ 


eaptionem dimiff. cum corum attachiamentis & omnibus aliis eorum 


deliberationem tangent? &F pencs fe remanent’. 2. Quod Ve- 

[ 33 J nive facias at the day and place 24 legales homines ae ‘quolibet 
hundreds & inquirendum pro domino rege F corpore comitaths preditii. 
$. Ac alios 24 probos & legales homines de comitatu predifio ad faci- 
endam juratam inter dominum regem &9 prifones prediéios. 4. Et pro~ 
clamari facias difiam deliberationem gaol@ in omnibus civitatibus, bur- 
gis SF aliis ‘locis, quod omnes, qui Jequi voluerint verfus prifones pram 
dittos pre domino rege vel Je ipfis, adtunc fint ibi in formé juris pro- 
“fecuturi. 5. Scire facias etiam omnibus Fufliciariis ad pacem comi- 
taths-preeditti, toronatoribus, capitalibus confiabulartis pacts, majoribus, 
ballivis, Jencfeallis. magnatiimy ballivis hundredorum & libertatim, 
quad tunc fint ibiad Faciendum quod ad officium fuuim pertinet, ty 


< adtune fis ibi-undycum ballivis & minifiris Juis ad faciendum ea, quae 


tuo & corum officio incumbunt. 6. Et habeas ibi tam nomint Fujtici~ 
ariorum ad pacem, coronatoruin, eapitalium conftabulariorum pacis, Sencf- 
npg toe or ey aie ne ed 
pradittorum, 8 hoc praceptime 





& 
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This precept is till in the king’s name, or in the ‘name: ofthe 
juftices of gaol-delivery, Vide formam inde Raft. Entries, p. $85. a 
Gaol-delivery 1. Venire facias de quolibet hundreda 24 tdi militesy 


quam alios (*) &F de qualibet villatd, ui ditti prifones inditati exiftunty 


quatuor homines & pr apofitum ad faciendum ea, que ex parte domink 
registtune ibidem injungentur. 

This is not unlike the fummons of the Jters formleley nor sitios 
ther unlike the fummons of the feflions of the peace, guad vide Cromp- 
ton de Pace, p. 232. a. which is in the king’s name, and-fo may this, 
with the Z¢/fe of the chief juftice: Or it feems it may be in the nae 
of the juftices of gaol-delivery and under their feal; vide fmile im 


Holcroft’s cafe, Co. Entries 55. by the juftices of gaol-delivery for: 


the verge; this precept ¥s accordingly returned, the juftices of peaces 
coroners, mayors, bailiffs of hundreds, and liberties, conftables of 
hundreds, and names of the grand inqueft returnd and called in 
order. . 

4. And therefore it hath neyer been a queftion, but that 
the juftices of gaol-delivery may take an indi€tment, try, [34] 
and give judgement the fame day.. 22 FE. 4. Coron. 44: 

5. But altho this folemnity of fummons of the gaol-delivery may 
be, and fhould be ufed, yet they may command the theriff ore tenus, 
to return a pannel without any precept in writing to him, (as-is ne+ 
ceffary in cafe of juftices of ayer and terminer,) and the reafon is 
given,* becaufe there is a general Command to the theriff by the fum- 
mons of the gaol-delivery to return twenty-four to try prifoners. 
4H. 5. Enqueft 55. 4 Co. Inflit. cap. 30. p. 168. 

6. They may deliver by proclamation perfons imprifond, where 
either no indi€tment is preferd, or an inditment preferd and ig 
noramus found, which is faid cannot be done by juftices of oyer and 
terminer, or of the peace. 2.R. 3. Coroné 47, 

7. They may originally take indiftments of felony of fuch pri- 


” foners as are in gaol ; this hath been accordingly refolved and is the 
cgnftant practice, and fo may juftices of oyer andterminer : So that 
when the ‘prifoner is in gaol, both’ have a concurrent jurifdiétion, 
4 Co. Infiit, cap. 30. ps 168 & 169, and accordingly it was refolved 


in the cafe of Aphorry and Morgan, P, 29 Eliz. there cited. And 
therefore shit dae of ninco. B. Commiffion 24. and Pa/ch, #8 Hin 
ae 
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B. R. Purfell’s cafe, Crokey n. 10 p- 179. wherein it is faid, that 
juftices of gaol-delivery cannot take an indictment, unlefs they be alfo 
juftices of peace, and then they may take an indi€tment as juftices of 


| peace, and try him as jutticé of gaol-delivery, is to be intended, 


‘where the offender is at large and out of prifon, for if he be in prifon, 
the indictment againft him may be taken before them as juftices of 
gaol-delivery, or as juftices of oyer and terminer, or of the peace. 

8. And therefore juftices of oyer and terminer, gaol-delivery, and of 
the peace may make up their record by all three of the powers; and 


’ if it be good by one commiffion or by the other, it is good and not 


erronious, .and the beft fhall be taken for the king. 9 H. 7. 9. a. 3. 
Mar. B. Commiffion 24. Cromp. Furifdidtion de Courts 226. 
9. If a perfon be let to bail, yet he is in law, in prifon, 
[ 35 ] and his bail are his keepers, and therefore the juftices of gaol 
delivery may take an indictment againft him, as well as if he were 
aétually in gaol; but he that is let to mainprife is not in cuftody, 2) 
He7. 33. a. 9 E. 4. 2. a. 39 H. 6. 27. b. in the one cafe the entry is 
traditur in ballium. in the other deliberatur per manucaptionem. 

10. They may take an indiétment againft perfons for high treafon, 
if they be in gaol, and may try and give judgment upon them, as well 
as commiffioners of over and ter miner againft the opinion delivered H- 
15 Fac. B. R. Bumpfied’s cafe. 

This appears by the ftatute of 1 E. 6. cap. 7. vide 4 Co. ey. p- 
169. & libros thi, and it is conftant ‘experience. 

11. By the ftatute of 1 £. 6. cap. 7. the fubfequent commiffioners 
of gao!-delivery have power to give judgment upon a perfon reprieved 
after conviction, and altho it be made a quere, Dy. 205. a. whether 
they may as well award execution upon a judgment given by the for- 
mer commiffioners of gaol-delivery, €c. yet it feems to be without 
-queftion they may. 1. Upon the very common law, if a perfon be 
‘indi@ted and outlawed for felony before juftices of peace, yet if he be | 
in prifon the juftices of gaol-delivery have power to award execution 
upon that outlawry, for they are conftituted ad gaolam deliberandam 
15 H. 7. 5. b. agreed, and certainly ‘if there had been any doubt of 
that, the ftatute of 1 E. 6. would have made as fpecial.a provifion 
for awarding execution upon a judgment given by former commiffion- 
ets, as for giving judgment upon a conviction before them. 2. But 
if there were any doubt thereof at common law, yet the ftatute of 1 
EG. cap. 1. hath fufficiently enabled them thereunto by the laftclaufe 

_ thereof, 


— 
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thereof, viz. that notwithftanding the altering of the commiffions of 
affife, oyer and termincr, gaol-delivery, or the peace the new ju/fices 
may proceed in every behalf, as if the old commiffions or commiffioners 
4ad continued not alterd. e 

12. They may receive appeals by bill againft any perfon being in 
gaol 

13. They may affign a coroner to an approver, and make 
out procefs again the appellee in a foreign county by the [36] 
ie te of v8 E. 1. 

Aheriff is to deliver unto the juftices of gaol-delivery the 
names oat all perfons in gaol, or that are bailed or let to mainprife by 
him for felony by the ftatate of 3 H. 7. cap. 3. 

15. Ifa ftatute limit {pecially an offenfe to be heard and determind 
by the juftices of peace, as that of 3 H. 8. cap. 5, it is doubtful whe- 
ther juftices of gaol-delivery, yea of oyer and ¢erminer may hear and 
determine it; but upon the ftatute of 7H. 7. cap. 1. which {peaks only 
of juftices in the county, either the commilfioners of oyer and serminer 
or gaol-delivery may hear and determine it. 

16, By the ftatute of 3 H. 8. cap. 12. The juftices of gaol-delivery 
or of the peace, have power in open feffion to reform all pannels res 
turnd before them, by putting out and putting in names of perfons, 
which pannels fo reformed, fhall be accordingly returnd by the 
fheriff: And ote, this command is ore tenus. 


Ang hence it comes to pafs, that altho upon trials of felons in. the 


king’s bench, or oyer and terminer, if the prifoner challenge twenty 
peremptorily, as he may, fo that there be not fufficient remaining of 
the pannel, there is to be a Tales granted by precept returnable as the 


cafe requires; yet before juftices of gaol-delivery the prifoner gets no - 


time by it, for the theriff by the command of the court ore tenus, may 
enlarge the pannel without any formal.precept: Vide Stamf. P. C. 
Lib, Il. cap. 5. fol. 155. 4. and therefore Zales ate not granted by 


precept hefore juftices of gaol.delivery, which much expedites all bufi« , 


nefs before them. 

17. By the ftatute of 9 E. 3. cap. 5. The records before them de- 
termind are to be deliverd to the treafurer arid chamberlains of the 
Excheg@t at Michaelmas yearly. 

18. By the ftatute of 34 H. 8. cap. 14, The clerks of the crown, 
laplea of aflife, ot ia of the Pea are to Rd into the king’s 

_ bench 


| 
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bench the names of al! perfons outlawed, attainted, or conviéted, and 

upon letter from the juftices aforefaid certificates fhall be made 

[37] of fuch perfons ovitlawed, attaint,.or convict, to the juftices 
of gaol-delivery. 

19. Juflices of a ay may fend prifoners hy Habeas Corpus 
to the fheriff of another county, anda precept to the fheriff ofsthat 
other county to receive them, namely, for a felony committed in that 
county, tho that county be out of the circuit of the juftice that fends 
them; and tho I once knew it fcrupled, yet [ think the law is <lear 
in it; vide1 &2P.& M. cap 13. in fine; for of necefity the juf- 
tices of gaolgdelivery have in fome cafes power out of ihe precinéts of 
their county or circuit; as where an approver appeals a perfon in a 
foreign county, and this is certified, as it owght, to the juftices of 
gaol-delivery, where the approver is, the juftices of gaol-delivery, 
may make out procefs of capias, and it feems alfo of exigent.againft 
the appellee, and yet he is neither in gaol nor in the fame county. 29 
E.3. 42. a. Covone 462. , 

But upon an inquifition before the coroner returnd before juftices 
of gaol-delivery they cannot make proces of outlawry : wide petitionem 
inde. in parliamento, 29 E. 3.n. 22. fed non obtinuit; but the anfwer 
was only, Svit /’ auncient ley fur ceo u/fe. 

20. Avand B. are indicted before the juftices of peace of Middlefex, 
~ and according to the ftatute of 4 E. 3. cap. 1. the indi€&tment is de- 
_liverd over to the juftices of the gaoi-delivery of Newgate: 4. appears 

and is tried and acquitted, B. appears not. 1. The juftices of peace 
cannot make out procefs againft B. becaufe the record is not before 
them, 2. The juftices of gaol-delivery cannot make out procefs re- 
turnable before the juftices of the peace, becaufe another court. %. 
By fome opinions the juftices of gaol-delivery may make out procefs 
to the outlawry returnable at the next feffions. of gaol-delivery; but 
others thought they had no, fuch power; for their commiffion is to 
»deliver the gaol; and not to iffue procefs againft them that are-out of - 
gaol, neither can they. proceed to the outlawry before themfelves, as 
commiflioners.of ayer and terminer, becaufe_the indiétment was taken 

before other juftices, viz. of the peace: It was therefore held the - 
es 8" 7 entire record muft be-removed into the king’s bench! by certi~= 

. [38 orari, and frony thence procefs of outlawry may go againft 
BT. 1. Gar. B. phn Air, 96. Seeger en: 
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was otitlawed before the juftices of peace, and the outlawry therefore , 


oe 

1. By the ftatute of 26 H. 8. cap. 6. The juftices of peace and 
me delivery in the counties adjacefit to Vales have power to hear 
and determine counterfeiting, wathing, or clipping of coin, murder, 
_ butnings of houfes, manflaughter, robbery, burglary, rapes, and other 
* felonies, and the acceffaries thereof commitied in /Vales, or any lord- 
fhip marcher, &*c. as if committed in the fame adjacent county: This 
is‘xepeald as to treafons by the ftatute of 1 & 2 P. & MZ. cap. 10, but 
ce as to other felonies. 


ftands in 
tute of 27 H. 8. cap. 24. The power of making juf- 


22. By the 
tices of eyre, of a 
Jatine and franchifes iswefumed, and the fame are to be made by letters 
patents under the great feal of England. 

But they fhall hold their feffions only within fuch franchifes and 
liberties, and in none other places, as the, juftices of the faid liberties 
lately have commonly ufed within the faid liberties ; and that no per- 







gaol-delivery, and of the peace in counties pa- ‘ 


fon within the faid liberties be compellible by authority of this a€tto , 


appear out of the fame before other juftices of affife, gaol-delivery, or 
of the peace, than thofe named by the king to fit within the faid 
liberties. 

By this ftatute, 1. Thefe juftices fitting within exempt franchifes or 
counties palatine are now the king’s courts and the king’s juftices, and 


therefore a certiorari iffuing out Of the king’s bench to thefe juftices. 


fitting in Durham or the cinque-ports ought to be obeyed as by other 
juftices out of franchifes. 2. That yet where franchifes of this nature 
were antiently granted to abbots to make juftices of gaol-delivery to 
fit within franchifes, as for inflance in the franchife of St. Edmunds= 
Bury, there is a {pecial commiffion of gavl-delivery for that franchife, 
3. That this reftriction of fitting within the franchife extends not to 
the commiffion of oyer and terminer, for that extends. tdm infra liber= 


tates, quam extra, and therefore may fit out of 2 hohhitry. ] vis 


_and determine mifdemeanors within the franchife: And this 
I did once ina {effion in the county of Suffolk, which by reafon of 


ficknefs at that time, could not,be held in Bury, viz. Lkept the feffion © 


for the whole county by virtue of the commiffion of oyer and terminer. 


4. This refumption extends not to cities and boroughs, but they are 


{pecially excepted, and particular provifion for the bifhops of Ely, 
Vou, It, D ssi Durham 


‘ , : ry 


oe 


ee 


39 «60s HISTORIA PLACITORUM. CORONA. 
Durham and York, to be _juttices of the peace only withia their 
franchife. . 
23. By the ftatute of 6 R. 2. cap. 5. they are to hold their fefhions 
in the principal towns, where the county-court is held; but this is 
 ) but direGtive not coercive, for the judges may, and ufually have ap- 
_, pointed their feffions at their pleafure in other places. . 
Weds 
é 4: ‘Blacks. Com. ch. 1g. p. 269. 270. See Index to 2 Hawk. Tit. Gaol-delivery. 
“Ae 
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CHAP. VI. ¢ 


Touching the power of juftices of affife and nifi i jus, with relation to 
felony. 


HE fettled courfe of granting »i/i prius was by the ftatute of 27 
E. 1. de finibus, cap, 3. 

By the conftruction made of that ftatute, if a man be indicted in 
..the country, and that indi€tment removed by certiorari, and the body 
of the prifoner by Aebcas corpus into the king’s bench, and there he . 
pleads not guilty, afier that ftatute and before the ftatute of 6 H. 8. 
cap. 6. the tranfcript of the record might be fent down by nifi prius to 
try that iffue. 22 FE. 4.19. 5 Mar. B. Coron. 231. Statute 42 E. 3. 

cap il. 4 Co. Rep. 43. 6. Bibith’s cafe. 
And the like may be done in an appeal, 2] H. 7. 34. a. 2 953 P. 
& M. Read's cafe, Dy. 120. a. Raft. Entries in title Appeal per totwn, 

8 H. 5. 6. Coron. 463. 

Upon the ftatute of 27 E. 1. cap. 3. and the ftatute of 14 
f40.] H. 6. cap. 1. there hath been variety of opinions touching 
- their power in cafes of felony: Some have thought, that by virtue of 
thofe flatutes they had originally a power to hear and determine fe- 
lonies without any other commiffion, tho .as to treafon concerning 
coin, upon the ftatute of 3 H. 5. cap. 7. it is exprefly direéted, that 
they fhall have a commiffion for the hearing and determining that of- 
fenfe; thus Stamf: Lib. Il cap. 5.7.57 & 58. Again, others have 
thought, that they have not any fuch original power without a {pe- 
cial commiffion enabling them to hear and determine felonies origin- 
; but that commiffion, as it feems by the ftatute of 27 E. 1. cap. 
DS i tale wort but is in truth no other than a commiffion, for all 
| afffociations are commiffions; and then the naming of them juftices of 
ani i sae % : wif 
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nif ‘prius “is nothing’ elfe but the defcription of thofe perfons, to 
whom commifhidas of gaol-delivery thall be dire&ted, and fo they — 
are no other but juftices of gaol-delivery. 

Others have thought, and that wuly, that the juftices of xiff prius 
have not any original power of hearing and determining indi@tments 
of felony without a fpecial commiffion for that purpofe, but that by 

‘ virtue of the aéts of 27 E. 1. and 14 H. 6. they have a power to de+ 
\ termine fuch felonies only, as are fent down to trial before them ; as 
“Shey have power by the ftatute of /Ve/im. 2. (a) to give judgment 
in alii aeof darrein prefentment and quare impedit, where an iffue is 
brought downto trial before them, tho they have no power originally 


to hold plea in ss impedit. 

And that this was the meaning of the ftatute of 14 H. 6. cap. 1. and 
tho it fpeaks of all cates of felony and of treafon, yet it is intended 
only of fuch felonies or treafons as were at iffue and brought down 
before them to be tried by 2i//f prius, appears in this, that as to thofe 
points of treafon, which were enacted by 3 H. 5. cap.1. it is ex- 
prefly enacted by that ftatute, that they fhall have commiffions to, 
hear and determine them, and fo as to thofe they needed not the aid 
of a new ftatute to enable it. 

Now as to the ufage thereupon, 

i. In cafe of appeals. If iffue be joined and fent down 
by iff frius to be tried, antiently indeed they did not ret } 
ceed to judgment ; but if the defendant, were acquitted, they did by 
the fame jury inquire, i. Ofthe damages. 2. Of the fufficiency of 
the plaintiff. 3. Of the abetters; and this inqueft being returned 
into the king’s bench, there judgment and execution were made, 
quod vide 8 H. 5.6. Coron, 463. yea and by Fairfax, 22 E. 4.99. 
If the plaintiff were nonfuit at the if prius, the juftices of nif — 
prius fhould only record it, and remit the record into the king’s 
beach, and not arraign the prifoner at the king’s fuit. 

But the later practice and authority is otherwife, viz. That shay, 
may not only inquire of the abetters, but alfo give judgment againft F 
them ; and, if the plaintiff be nonfuit, may arraign the prifoner at _ 
the king’s fujt, and give judgment and make execution, Dy. 120. 
a. Reade cafe. And fo if he be convict of manflaughter uponan 
appeal. the ‘ofall of m/s prius allow his clergy, 4 Co. Reps * b “ 


. tel a Bronk Ce. i 2 494: 
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bith’s cafe ; and this it feems is warranted by the conftruétion of the 
fiatute of 14 H. 6. cap. 1. for the ftatute of Wefm. 2/ cap. 12. (b) ex- 
tends not to this cafe, efpecially of arraigning the prifoner upon a 
nonfuit. ‘ 

2. As to.an indiétment of felony or treafon removed out of thecounty 
by certiorari, and the party pleading, the record is fent down ;by 
nifi prius to be tried, the judges of mii prius may upon that record 
proceed to trial, and judgment, and execution, as if they were juf- 
tices of gaol-delivery by virtue of the ftatute of 14 HY. 6. cap. ly? 

But if there were any queftion upon that ftatute, yet the # gute of 
6 H. 8. cap. 6. which extends to all juftices and comiffioners as 
well as thofe of gaol-delivery and of the peace, ¢ erubles the court of 
King’s bench to fend to them the very record itffif, and by fpecial writ 
or mandate to command them to proceed to trial and judgment upon 
fuch iffue joined; as they may command the juftices, before whom 
the indi€tment was taken, to proceed to hear and determine the fame 
if no fuch iffue were joined. 


+ @ Blacks. Com. ch. 19. p. 269, See Index to 2 Hawk. P. C. Titles Affife, Nifi prius, 


\(b) 2 Co. Infiit. 383. 





[42] CHAP. VIL 


' Concerning the commiffion of peace, and the power thereof, in relation 


to felonies. 


T common law there were confervators of the peace affigned 
by the king by commiffion. 
» But the firft eftablifhment of juftices of the peace was by the ftatute 
of 1. £.3. cap. 16. Good and lawful» men fhall be offigned in every 


- county to keep the peace. 


_ And by the ftatute. of 18 E, 3. cap..2. Two or three of the beft 
ae in the counties, with other wife and learned in the law, fhal: 
be affigned by the king’s commiffion to hear and determinafelonies and 


- srefpaffes done againfi the peace in the fame counties, and inflict punifh~ 


ment reafonably according to law and reafon, and’ the manner of the 


eee 


deed ; and this ftatute directed their power of bert and geeaestaing 
aswell as keeping the Peate, 
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In purfuance f thefe ftatutes, and of other ftatutes (a) relative to 
juftices of acl they have a commiflion of the peace under ‘the 
great feal direéted to them. 

And this commiffion confifted antiently of three claufes of Aig 
navimus, and now of two, 

The firtt is, Affignavimus vos conjunélin &F divifim & quemlibet 
veftriim ad pacem noftram in com’ Cant’ confervandam, &'c. And this 
“makes every of them confervators and juftices of the peace for thofé 
a¢ivehat are performable by one juftice. 

The 1 qnd is, Affignavimus vos g quoflibet duos vel plures be 
trim, qian tquem vefirim A. B.C. Sc. unum effe volumus, juf 
iciarios noftros ad trquirendum per facramentum proborum & legalium 
hominum de comitatu pradiéto, per quss ret veritas melius feiri Soh 
poterit, de omnibus & omnimodis feloniis, veneficiis, incantati- [ J 
onibus, arte magica, fortilegiis, tranfgreffionibus, foréfiallariss, regrati- 
ris, ingrofjariis, extortionibus quibufcunque: Ac de omnibus to fingillis 
aliis malefaétis & offenfis, de quibus jufticiarii pacis noftre legitim® ine 
quirere poffunt aut debent, per quofcunque &F qualitercunque in coimitatu . 
pradifto fattis  perpetratis, vel que in poficriim ibidem “freri cone 
tigerit; and then goes to fome particular offenfes, and to infpeé in- 
di&ments taken before them or before former juttices of the peace, 
and to make procefs againft perfons indicted, guou/que capiantur, red= 
dant fe, vel utlagentur: Ac omnia & fingula felonias t9c, & cetera 
premiffa a fecundim legem & con/uetudinem regni nofiri Anglie audieny 
dum €& teriinandum, and to do execution thereupon. 

A provifo if a cafe of difficulty arife, then to refpite judgment till 
the juftices of affife come into the county, &c. 

So that the commiffion gives a perfonal power to every juflice 
of peace by the firft claufe ; but by the fecond gives to them, or two 
of them, whereof one of the quorum, thi to hear-and marrage rust ) 
felonies, &c. ex 

But befides thefe powers {pecially given them by thei. conmiaioaal ‘ ‘a 
and the general aéts of parliament touching juftices of peace, Landi 
are divers fubfequent ftatutes, that give ‘them. powers, fometimes to” 
one juffige,* fometimes to two, fometimes in their feflions, fometimes ~ 
out of their tat which it were too long here to fo? os ed 
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es miffion or otherwife, in relation to treafons, a and capital 
8. 

I. And in the firft place touching the fecond Afignavimus, where- 
by they have power to hear and determine. 

Without this claufe they have no power to hear and determine fe- 
lonies or other matters, for the bare making of them juftices of pedce 
without this claufe doth not give them power to hear and determine 
indiétments: vide Stamf. P.C. Lib. Ul. cap. 5. f. 58. a. And 
+ therefore in all returns of making up of records before juftice: of 
peace touching indiétments or convictions, they muft tg zuéntiond to 

[ i ho juftices of peace, nec non ad diverfa fit 4o 5 Stranfgreffi ones, 
& alia malefata in eodem comitatu peng: fata audiendum & 
terminandum affignat’. 

Yet this claufe doth not, make them juftices of oyer and terminer, 
for that is a diftin&t commiffion of another nature, as hath been 
fhewn ; and therefore thofe a&ts of parliament, that create new of- 
- fenfes and limit them to be heard and determind before juftices of oyer 
and: terminer only, give not thereby power to the- -juftices of peace . 
Jn fuch cafes, unlefs alfo named in the aé of parliament. 

te As the ftatute of 5 Eliz. cap. 14. of forgery, 3 H. 7. cap. 13. 

ie confpiring the king’s death, 33 H. 8. cap. 12. murder in the king’s 
/ palace, 8 H. 6. cap. 12. embezzeling records, 33 H. 6. cap. !. em- 

oh bezzeling mafter’s goods, 2 & 3 E. 6. cap. 24. ftroke in one county 7 

and death in another, acceffary in one county to a felony in another; 

By for thefe ftatutes limit the punifhment of thefe offenfes to fpecial 

\v’ | -judges appointed by the acts themfelves, or to juftices of oyer and 
“ terminer, under which appellation generally, in ftatutes, juftices of 

peace come not. 9 Co. Rep. 118. b. Co. Ps C. cap. 41. p. 103. 
“Dalt. cap. 20. (b). 
a As touching high treafon it is not mentiond_in their commiffion, 
and they have no power to hear and determine it by the general 
; agg of their commiffion. 

But a juitice of peace upon complaint of a treafon, may examine 
sd Daputt the offender to prifon, and take informations touching 
it, for it is a breach of the peace, and in order to the gonfervation 

t thereof, ‘he may commit the offender to gaol, in order to farther 

ng againft him by te of aoe bimm “aod or ie peolde- 
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But by fome aéts of parliament juftices of peace may take ‘adidas 
ments of particular treafons, but thofe prefentments they mutt certify 
into the king’s Hench or gaol-delivery, as the cafe fhall require, as 
upon the ftatute of 5 Eliz. cap. 1. for maintaining the authority of the 
fee of Rome, 13 Eliz. cap. 2. for bringing im bulls for abfolution, © 
Agnus Dei, &c. 23 Eliz. cap. 1. for withdrawing and reconciling, or — 

" being withdrawn from the king’s alligeance. 

. By the ftatute of $3 A. 5. cap. 7. as to treafon for clip- ; 

‘ping, &@c. power was given to the juftices of peace to inquire [45] 

and make procefs thereupon, and antiently that claufe was put into “s 

. their commi%on, but now omitted; for by the ftature of | Mar. 
cap. 1. the act o3 H. 5. cap. 6. is repealed, and confequently the 
a&t of 3 H. 5. cap."t, that gave power to juftices of peace to inquire 
touching it. 

By the ftatute of 26 H.8. cap. 6. power is given to juftices of 
peace to the adjacent counties to hear and determine counterfeiting 
and clipping of coin, and murders and other felonies in Wales; but 
this alfo as to treafens is repeald by the ftatute of 1 & 2 P. M. 
cap. 10. ; ; 

As touching felonies. 

It is true, that by the antient ftatute of 6 E. 1. cap. 9. and: 4 
E. 3. cap. 2. murders and manflaughters were to {tay till the gaol- 
delivery. Me 

But by the ftatutes of 18 E23. cap. 2. $4 E. 3. cap. 1. 17 R. 2. 
cap. 10. tho they do only mention felonies, and do not exprefly men- 
tion murders and manflanghters, and although the commiffion of the 
peace mentions not murders by exprefs name but only felonies gene~ 
rally, yet by thefe general words in thefe ftatutes, and this com- }) 
miffion, they have power te hear and determine murders or man- 
flaughters, and thus it has been refolved 5 E. 6, Dy. 69. a. Prof.to. i 
10 Co, Rep. againft the opinion of Fitzherbert in his Juttice of Peace, 
and 9 H. 4. 24. Coron. 457. > 

For till the ftatute of 13 R. 2, cap. 1. a general pardon of alle “4 
‘Jonies had pardoned murder ; and tho: that flaute require the word 

‘murder to be exprefied, yet that is with relation only to seeiet, cai 
not tO'reftrain the extent of the word fae in@ 


os 
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wman fe defendendo, becauje not within their commiffion,, but juftices of 

gaol-deli very may; for if juftices of peace have a power to hear and 

determine murder or manilaughter, it feems they may take an indict- 

ment of fe defendendo, for the coroner may take an indiét- 

[ j ment of fe defendendo. 3 E. 3. Coron. 286. Co. Entries 354. 

a, Crompt. Fuflice 28. a. Holme’s cafe, and fo may juftices of ‘peace 

againft the opinion of Stamford, f.15. 6. But tho the juftices have 

’ this power, yet they do not ordinarily proceed to the hearing and de- 

termining of murder or manflaughter, and rarely of other offenfec 
without clergy, and the reafons are, 

1. The monition and claufe in their commiffion in eas ‘of difficulty 
to expec? the prefence of the juftices of affife. , 

2. The direction of the ftatute of 1 & 2 P.M. cap. t3. which 
directs juftices of peace in cafe of manflaughter and other felonies to 
take the examination of the prifoner and the information of the fact, 
and put the fame in writing; and then to bail the prifoner, if there 
be caufe, and to certify the fame with the bail at the next gaol-de- 
livery ; and therefore in cafes of great moment they” bind over the 
“profecutors, and bail the party, if bailable, to the next gaol-delivery ; 

. but in fmaller matters, as petit larciny and fome cafes within clergy, 
they bind over to the feffions, vide Dalt. cap. 20. (c); but this is but 
in point of difcretion and convenience, not becaufe they have not jurif- 
dition of the crime. 

By force of this commiffion they may ews inquifition touching 
Jelo de fe, if not inquired before. by the coroners ; and tho the coro- 
ner’s inquifition is to be /uper vi ifum corporis, this needs not, but it is 
traverfable. Co. P.C. p. 55. 

‘They may proceed upon an indiétment taken before’ dopsiee juf- 

tices of the peace in the county by the ftatute of 11 H. 6. cap. 6. 
; and YE. 6. cap. 1. but cannot proceed upon an indictment taken 


before commiffioners of oyer and terminer or gavl-delivery. Lamb. 









Fac. Pwo. *< 
“But if an indiGtment be taken before the theriff in his Zurn by the 
, ftatute of 1 E. 4. cap. 2. thofe indi&tments are'to be delivered to the 
: _juttices of peace at their next feffion, and they may proceed upon 
thofe: prefentments. thai 00 
10 they have power to hear and determine felonies, yet, 1. They 
Beteret a perfon by proclamation, {as juftices of gratdclivery 
(6) New ee p 107% 
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may;) till an inquifition cific: but if an inquifition be taken and 
an ignoramus found, they may deliver him, as it feemeth, Crompt. de 
Pace, f~. 9. b. They cannot affign a coroner to an approver. 
Tho this be not a commiffion ef yer and terminer, yet by. the 
opinion B. Commiffion 8. a commiffion of ayer and terminer in the 
co{nty determines the fecond Afignavimus of the commiffion of the 
‘ peace ad audiendum &F terminandum ; quod quere. 
A general commiffion of the peace in a county, in two cafes, doth 
“not determine the power of former juftices of peace. 1. Where they 
are juftices by charter, fuch as are in London, Norwich, &c. for thefe 
are perpetual and not amoveable, 2.- Juftices in a particular city or 
corporation, parce! of a county, by commiffion are not fuperfeded 
by a new commiffion granted ‘for the whole county by the ftatute of 
2983 P.& M. cap.18. Vide fatute 11 H. 6. cap. 6. 

If the king by charter grant to a corporation, that the mayor and 
recorder fhall be juftices of peace within the city, whereby they are 
juftices in perpetuity by charter, yet if there be no words of exelu- 
fion, the juftices of peace of the county have a concurrent jurifdiétion _ 
with the juftices by charter, and fo it is, if they be juftices by com- 
miffion in the town or city: Or the king, notwithftanding that char- 
ter, may grant a commiffion of the peace {pecially in that city or 
county, and they will have a concurrent jurifdiCtion with the juftices 
by charter. 

_ But if this franchife of being fuftices be granted, ita qudd ju/ficiarit 
comitaths /enonintromittant, then, tho a fubfequentcommiffion be granted + 
in the county at large, it feems they have no jurifdiction in this corpo=” 
ration or town. 20 H.7, 8. Cafe de Abbé de St. Albans; quare ta- 
men, whether the indiétment or feffion in the franchife be void or 
only a contempt in the juftices: This was heretofore moved between 
the juftices of the peace of Surrey and the borough of Southwark, but | 
never refolved ; but fome thought it to be like the cafe of the baili- 
wick of a liberty and retorna brevium granted, ita gfdd vicecomes nom — 
intret, if the theriff executes a writ within the liberty, welt 8 1 
execution is good, but the theriff ers for infringing 
the franchiie. ak 
By the ftatute of 4 E. 3. cap. 2. the juitices of the peace ought to 
deliver all their prefentments to the next feflion of grol-delivery, where «F 
they thall be ene ree. and determined. ee 


” 
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Te is true the juftices of peace may fo deliver them over, and if 
they deliver them fo over, the jultices of giol-delivery may proceed 
to determine them, aswell as vpon the coroner’s inqueft, namely if 
‘the offender be in gaol, but othe! wife not. 

“But this delivery over of the prefentments at the feffion is neither 

‘fual nor neceffary at this day, for that ftatute was made when the 
juftices of peace had only power to inquire and not to determine. 
+ But by the ftatute of 18 £. 3. cap. 2. their commiffions where to 
hear and determine, and fo were ai! the comiffions of the peace made 
‘after that ftatute, fo that after that ftatute they might, if they pleafed, 
determine the prefentments taken before themfelves. 

Tho commiffioners of oyer and terminer may indi& and try at the 
fame feffion, yet (as before) it hath been ru'ed otherwife in cafe of 
juftices of peace, unlefs by confent. But certainly conftant ufage and 
‘learned opinion muft give that expofition upon thofe refolutions, that it 
‘muft extend only to popular aétions or indictments for mifdemeanors, 
and not in cafes of felony, for here they may and do proceed de die 


. im diem and at the fame feffions, and fo much is intimated in Bump- 


+ 





fred’s cafe, H. 11 Car... (d) Jupra, cap. 4. p. 28. and Coke 4 Infiit. 
cap. 28. p. 164. exprefly faith it is common experience, and reafon 
{peaks for it,-as well as in the cafe of the commiffion of oyer and ter- 
‘miner, the feffion being in the fame county, and with a public fum- 
mons preceding every general feffions. 

‘The ordinary courfe of proceeding is in their feffions, which are of 
two kinds, viz. private feffions, or public. Touching the former I 
‘thall fay nothing, for it is ordinarily for the difpatch of country bufi- 
nefs, or about ale-houfes, poor, &c. 

[49] The public feffions are of two kinds, viz. the general 

quarter-feffions, and general feffions that are not quarter- 

feffions ; both are or fhould be fummoned by a precept in the king’s 

“mame; quod vide Crompt. Fuftice 232. a. or of the Juftices. Lamb. 
“Lib. IV. cap. 2. 

As to the jurifdiGion in general both agree, that in either of thefe 
general feffions of the peace they may proceed touching thofe mat- 

ters that are within their commiffion, as to take indiGtments, tty 


em &e. 





© But by particular aéts of parliament fome things are limited to the 
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as 5 & 6 E.G. cap. 14. for gpoling; iH. 7. cap. 7. hunting, 
2% 3 P. & M. jap. 8. highways, 5 Eliz. cap. 9. perjury, 5 Flix. 
cap. 12. licenfing badgers, 7 E. 6. cap. 5. wines, and divers ae v] 
de quibus vide Lamb. Lib. WV. cap. 19. 

‘Thefe quarter-fefhons were by feveral acts of patliament seca 
to be held at feveral times, by 25 E. 3. cap. 8. at the Annunciation, 

St. Margaret, St. Michael, and St. Nicholas. 

By 36 E. 3. cap. 12. within the utas of Epiphany, within the 
week of Lent, between Pentecof and Midfnter, within a days 
of St. Michael. 

By 12 R. 2. cap. 10. the feffions are fet at liberty, viz. to be held 
every quarter of the year at leaft; only Ad@iddlefex is excepted by 
14H. 6. cap. 4 . ; 

By the ftatute of 2H. 5. cap. 4. in the firlt week after St. AZ- 
chael, Epiphany, claufe of Ea/fer, and tranflation of: St. Thomas’ the 
martyr. 

By the ftatutg of 33 H. 8. cap. 10. the Tué/day after Eafler week 
is expounded to-be in the week after Clau/um Pa/che, for the fel- . 
fions to be held; yet Claufum Pafche or Low-Sunday is the firlt day 
of that week. 

The firi& regular expofition of the ftatute of 2 H. 5. for the week 
after Michaelmas, &c. is, that if AZichae/mas fall upon the Sunday 
or Monday, the quarter-feffions i in finétnefs fhould be held in the en- 
fuing*week, and not the fame week. 

Yet it is very plain, that the quarter-feffions are vasjoulp Ls oa 
held in feveral counties, fome at one day, fome at another, 
yet it hath been ruled, that thefe are each of them good quarter- 
feffions within the feveral aéts that relate to quarter-feffions ;_ for thefe 
acts, efpecially that of 2 H. 5. is only directive and in the affirmative, ; 
and therefore, tho the feffions are held at another day according to 
the general dire€tion of the ftatute of 12 R. 2. yet ‘they, are ar = 
feffions. 1 

Nay in Middlefex, where by the ftatute of 14 7. 6. there are 4 
regularly but two feffions, yet they may hold quarter-feffions (as in- 
deed they do,) in that county: tho thefe feffions are not precifely held 

at the times prefixed by 2 H. 5. yet they are quarter-féffions if held — 
quarterly; and fo it was agteed by the juftices upon a late act tds ci 
this feffion of sme as the taking and weseEs 3s oxths of ot 
fupremacy. ! 
» : @ a5 Ca te cap. 20 j 
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_. IL I hall now proceed to fome few obfervations touching the 
power of particular juftices of peace by virtue of their firft Affigna- 
vimus in the commiffion, which makes every particular juftice a juf- 
tice of peace, and gives him power to conferve the peace. 

’ Concerning their power to bail or commit perfons brought before 
them for felony vide infra in capite de bail & mainprife (f), &F nota 
flatute. 34 E. 3. cap. 1. & alia fratuta. 
They are to execute their authority as juftices of peace within the 
county wherein they are juftices. . 
If a juftice of peace lives or be out of the county, wherein he is 


_ juftice, he cannot by his warrant fetch a perfon out of the county, 


where he is juftice, to come before him in the county, where he is ; 
13 E. 4. 8. 5. Plowd. Com. 37. a. Platt’s cafe. 

He cannot do a judicial act out of the county wherein he is a juftice 
of peace, as take recognizances, take examinations, commit offenders,, 
&c. but he may do a minifterial act, as to examine a party robbed, 

‘whether he knows the felons according to the: ftatute of 
: { : ] 27 Eliz. cap. 13. H.6. Car. 1. B. R. Heker’s cafe, Croke, 
P: 211, 212. yet quere of recognizances and examinaticns, for they 
are aéts of voluntary jurifdiction, and therefore it feems may be done 
out of the county, as well as a bifhop may grant adminiftration, in- 
ftitution, or orders out of his diocefe: But indeed imprifoning of a 
perfon for not giving recognizance, or committing a perfcn for a 
crime, are acts of compulfory jurifdition, and may not be exercifed 

~ gut of his county (¢/. 

Yet fuppofe a man be a juftice of peace in-London and in Middle- 

Jfex, as the recorder is, whether he may not commit a perfon in AZid- 
dlefex brought out of London or 2 converfo, it feems it hath been al- 


‘ways practifed, for lie is in commiffion in both places. 


y'at 4. commits a felony in the county of B. where he lives, and 
goes into the county of C. and is there taken, a juftice of the peace 


Cf) capyrs. 
'- (g) By 9 Geo. x. cap. 7. §. 3.“ Ifa 
* juftice happens to dwell in any city or 
. ,* other precinét, that is a county of itfelf, 
_ ® fituate within the county at large, for 
“ which he fhall be appointed a juftice, 
tho not within the faid county, he ma 








S orders for any matters, which 
3 «any one juftice may a@ in at his dwell- 
« houfe, tho out of the county whereof 





‘grant warrants, take examinations, and | 


"he’s eppointed.a jultice, and ia’ fome 


* city or precin& adjoining, that is 
* a county of itfelf; provided, that no 
" ‘waged is thereby given to the juttices 
** for the county at large to hold their 
** feflions in citi¢s or towns, that are 
** counties of themfelves, nor to juftices, 
* theriffs, conftables, or other peace-offi- 
“cers of the county at large to a& or 
* intermeddle in any matters arifing with- 
“in fuch cities or towns, otherwile thaa 
» “as if the faid aft had never been made.” 


of 
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of the county of C. may take his examination and informations in ~ 
the county of C. tho the felony were committed in the county of B. 


yet guere, whether upon his arraignment in the county of B. thofe 


examinations can be given in evidenge ; I have not allowd them, be- : 


caufe tho he may commit and examine, and give an oath to the in- 
formers, yea and bind them over to give evidence or commit them, 


- yet that is but for neceffity of preferving the peace, for he hath really a4 


no jurifdi€tion in the cafe. 

And xote, the cuftom of London enables the juttices of gaol-deli~ 
very to fit at Newgate, which is in London, both for AGiddiefex and 
London, but the juftices of the peace for Middlefex fit only in — 
dilefex, and the juftices of the peace for London in London. 

By the ftatute of 1 & 2 Ph. && Mar. cap. 13. they ought 
to take the examinations of felons (without oath,) and the [ 52 é 
informations of accufers or witneffes (wpon oath,) and return theny 
to the juftices of gaol-delivery. 

And thefe examinations may be read as evidence againft the pri- 
foner, and fo may the informations of witneffes taken upon oath, if 


they are dead or not able to travel, for they are judges of record, and ~ 


the ftatute enables and requires them to take thefe examinations ; but 
then oath is to be made in court by the juftice or his. clerk, that a 
examinations and informations were truly taken. 


If 4. brings B. before a juftice of peace for fufpicion of Gihany: if 


he can teftify materially againft him, he may bind him over to pro- 
fecute ; and, if “he refufes, the juftice may commit him. 


The juftices of the peace have jurifdiction of felonies arifing swiuhie a 


in the verge... 4 Co. Rep. 46. a. Wigg’s cafe. 

‘The juftices of the peace in their feffions may proceed to outlawry 
in cafes of indiétment found before them, and that by the common 
law ; and in cafes of popular ations may proceed to outlawry ore the: 
ftatute of 21 Fac. cap. 4. 


But they cannot ifflue a capias utlegatum, but muft, return’ the re- 


cord of the outlawry intothe king’s bench, and there procefs of cas 
pias utlegatum thali ifue. Dalt. p. 406. (. he ae 


See Burn.’ ‘Tite Jultices of een 1 Blackf, Com. moh 9, Pp. 35M &c, and Index 4" ¢ 
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CHAP. VIII. 


Concerning the coroner antl his cburt, and his authority in pleas of the 
crown. 


ORONERS are of three kinds, viz. 1. Virtute officii. 2. Vire 
tute carte five commiffionis. 34 Virtute electionis, as the coro+ 
ners of counties. 

I. The coroner virtute officit is the chief juftice of the king’s bench, 
who by virtue of his office is the chief coroner of England, 4 Co. Rep. 
51. 4. in cafe de comminaltie de Sadlers, and therefore it is there faid, 
«That in the time of H. 7. it was refolved, if a man be flain in open 
* rebellion, the chief juftice upon the view of his body may make a 
« record thereof and fend it into the king’s bench, and thereupon the 
« party flain fhall forfeit his lands and goods,” which may be true as 
to goods, but not as to lands, becaufe none can be aitainted after his 
death but by act of parliament. 

’ But of this hereafter. 

Tl. Coroners by charter or commiffion or privilege: And thefe or- 
dinarily were made by grant or commiffion without eleGtion; fuch 
are the coroners of particular lards of liberties and franchifes, who by 
charter have power to create their own coroners, or to be coroners 

* themfelves » Thus the mayor of Londo» is by charter coroner of Lons 
_ don, the bifhop of Ely hath power to make coroners in the ifle of Ely 
by the charter of H. 7. Queen Catharine had the hundred of Colridge 
granted to her by the king 35 H. 8. with power to nominate coroners, 

9 Co. Rep. 29. b. Ameredith’s cafe. 

And therefore by the ftatute of 28 E. 3. cap. 6. where the power ‘of 
eleéting coroners is confirmed to the counties, yet there is a faving to 
"the king and other lords, which ought to make {uch coroners, their 
feignories and franchifes, fo that the king may grant coroners 

Se) te ann precin@ts; snd lords of franchifes, that have 

power to nominate coroners by charter, may ftill do it without 

‘There have been two great precinéts, that by the king’s grants have 
"power of granting or having coroners, namely, me jurifdition of the 











TORI CORON, | a 
As seaieg the cou Eker not. pes the grant, but I have heard 
the lord admiral is either made coroner, or hath power to make them 
within his jurifdi€tion; and of the death of a man or other articles 
belonging to the coroner arifing upop the high fea, inquifitions have 
been ufually taken by the coroners appointed by the king or his ad- . 
minal, and here the coroners of the county have no jurifdiction. 

But of deaths of men happening upon arms of the fea below the 
bridges within the bodies of counties, as upon Thames or Severn, eo. 
in fhips there hovering, tho the coroner of the admiralty hath jurif- 
diction, yet it is not exclufive of the jurifdiGtion of the coroner of the 
county, .who may inquire in any great river upon thefe articles, where 
a man can fee from one fide to the other, 8 E. 2 Coron. 399. Only 
the inquifitions taken before the coroner of the admiral are returned 
before the commiffioner$ upon the ftatute 28 H. 8. cap. 15. The ine 
quifition before the coroner of the county is to be returned before the 
commiffioners of gaol-delivery for the county. 

The other great jurifdiétion is the coroner of the king’s houfe, ufu- 
ally called the coroner of the verge, who it feems antiently was ap~ 
pointed by the king’s letters patent ; but by the ftatute of 33 HZ. 8. cap. 
12. the granting thereof is fettled in perpetuity in the lord fteward, or 
lord great mafter of the king’s houfe for the time being. 

Antiently the coroner of the verge had power to do all things within 
the verge belonging to the office of the coroner, exclufive of the co- 
roner of the county; but becaufe the king’s court was moveable often, 
by the ftatute of Articuli Juper cartas, cap. 3, (a), it is ordained, that 
of the death of a man the coroner of the county fhall join in inqui- 
fition to be taken thereof with the coroner of the king’s houfe; [ } 
and if it happen it cannot be determined before the fteward, 
procefs and proceeding fhall be thereupon had at common law. 

But yet in that cafe of deathywithin the verge, the coroner of the 
county cannot take an inquifition without the coroner of the verge ; 
and if he doth, it is void; but if one perfon be corongr of the county 
and alfo of the verge, the inquifition before him is as good as if the 
offices had been in feyeral perfons, and taken by both. a 

And tho the court remove, yet he may procced upon that inguis “ih 
fition, as*coroner of the county. 4 Co. Rep. 45 & 46 Wi igg’s. scale, 

But if a murder or manflaughter be done within the precings of the i 
king’s palace limited by the ftatute of 33 Hy, 8. cap. 12, then i fe + 
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fiatute the inquifition {hall be taken by the coroner of the houthold, 
without the adjoining or affifting of any coroner of any county, by 
twelve or more of the yeomen officers of the king’s houfhold; and 
this is enacted to be as fufficienty as if taken alfo by the coroner of the 
county, and the method of the return and proceeding upon thofe in- 
tions before the lord fteward is therein declared and ena¢ted. , ' 

iil. The general coroners of counties. 

nefe by the ftatute of Weft. 1. cap. 10. (), and 28 E. 3. cap. 6 
are e eligible by the county in the county-court by the king’s writ de 
ecoronatore eligendo, and {worn by the fheriff for the due execution of 
their office. F. N. B. 163. 

The ftatute of Wefim. 1. direéts they fhould be knights, but that is 
out of ufe ; but by the ftatute of 14 E. 3. cap. 8. they ought to have 
fufficient lands in the county ; and by the ftatute 28 E. 3. cap. 6 they 
ought to be lawful and fit men. 

Inas much as their office is by election, their offices do not kes? 
mine by the demife of the king, as fheriffs do. Dy. 165. a. (*) 

And in as much as they are elected by the frecholdets of the county, 

if they be infufficient and not able to anfwer their fines, and 

[56] perform the duties of their place, the whole county fhall be 

anfwerable for them and their mifcarriages, and amercements or fines 

fhall be impofed upon them for the fame, (viz. if upon procefs againft 

the coroner for his fine or amercement the fheriff return mihi] habet,) 

and procefs fhall go againft the whole county, becaufe elected by them. 
2 Co. Infiit. p. 175. 

In fome counties there be only two coroners, in fome four, in doin 
fix, and by the ftatute of 34 € 35 H. 8. cap. 26. in each county in 
Wales, and in Chefter two. 

If there be above two coroners in a county, and a writ be directed 


# eoronatoribus, tho one die, yet as long as the plural number remain, 


/areturn:by the coroners is good; but if there be’but only one furvivor, 


y he cannot execiite the writ and return it till another be made. 14 H. 4. 


$5. a. 31 Affix. 20. But if there be two coroners, in a county or 
“more, one may execute the writ, as in cafe of an exigent, but the re- 


oe turn muft be in the name of the coronatores..14 H. 4.34. b. per Hank. 






39 H. 6.41. 
ie But tho there be many coroners in the county, an inquifition finer 


‘ vifion corporis may be taken by any one of them. Stamf. P.C.p.53..a. 


| (8) 2 Co. Inflit. po 17 (*) Sce qe Es ge 430 as in notis ad py 1016 





As coroners may be eleéted — writ de coronatore dint, fo they 
may be amoved for reafonablecaufe, and new ones cholen’ in their 


room by writ. als 


And altho that’caufe be not traverfable, § Ca. Rep. 58: b, jet 
be falfe, he may have a /uperfedeas to that new writ. F N. B. p. 163. 
Tous far concerning the conftitution of thefe officers and their 
ferent kinds; now touching their jurifdi€tion and proceeding. mS 
Before the ftatute of Magna Carta, cap. 17. (¢) the coroner held 
pleas of the crown, by that ftatute nullus Uite-comes, conftabularius, 
coronator vel alii ballivi nofiri teneant placita corone, fo that thereby 
their power in proceeding to trial or judgment in pleas of the crown is. ‘3 

taken away. 

But yet they retaind a jurifdi@ion ftill as to matters of in- - 9) 
quiry, taking of appeals, &c. all which is fet down at latge [57 J 
in the ftatute of FE. 1. flyled De officio coronatorum,’ viz. 1. Of the 
death of a man, whether by felony, misfortune, &c. viz. de fubitd 
mortuis. 2. Of treafure-trove. 3. Of appeals of rape. 4, Appeals 
de plagis & mahemio. 5. Of deodands. 6. Of wreck of the’ fea; . 
and 7. By fome, of breach of prifon (d). I fhall reduce them to thefe * 
four, viz. i 

1. His power to take inquifitions /uper vifum corporis. 2. His 
power to take appeals. 3. His power to take the accufation of an 
approver. 4. His power to take abjuration. ‘ i ‘ 

I. For inquifitions. . Tete 

Regularly the coroner hath no power to take inguilitions, but. 
touching the death of a man and Eee Subito mortais, and fome © 
fpecial incidents thereunto. a 

If any perfon dies fuddenly, tho it be of a fever, and the sofnthl 
bury him before the coroner be fent fg, the whole townthip fhall be 
amerced. tin. North. Coron. 319. | this cafe is. mifprinted, I 
have feen an antient tranfcript at large of the ter of North’ ton, and pe- gE 
rufed this very cafe, which iz libro mea f. 52. b. is moruft de feyme, vite 
ftarved by-hunger’; for thova man dies fuddenly of a fever or apoplexy Ys sr 
or other vifitation of God, the townthip ‘thall not be amerced, for 
then the coroner fhould berfent for im every, cafe; but if it be ie 
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